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Overview and
recommendations

This 2005 assessment of governments’ progress implementing the National
Competition Policy (NCP) and related reforms is the final assessment under
the suite of the NCP reforms adopted by all Australian governments in 1995.
Over the past decade, Australian governments have participated in the most
extensive and successful economic reform program in the nation’s history.

With the near conclusion of the NCP, the Australian Government requested
the Productivity Commission, in April 2004, to inquire into the impacts of the
NCP and report on future areas ‘offering opportunities for significant gains to
the Australian economy from removing impediments to efficiency and
enhancing competition’ (PC 2005a, pp. iv—v).

The Productivity Commission provided its final report in February 2005. It
found that:

National Competition Policy (NCP) has delivered substantial benefits
to the Australian community which, overall, have greatly outweighed
the costs. It has:

e contributed to the productivity surge that has underpinned 13
years of continuous economic growth, and associated strong growth
in household incomes

e directly reduced the prices of goods and services such as electricity
and milk

o stimulated business innovation, customer responsiveness and
choice

e helped meet some environmental goals, including the more efficient
use of water.

. Though Australia’s economic performance has improved, there is
both the scope and the need to do better. Population ageing and other
challenges will constrain our capacity to improve living standards in
the future. Further reform on a broad front is needed to secure a more
productive and sustainable Australia. (PC 2005a, p. xi1)

The Council of Australian Governments (COAG) in June 2005 endorsed the
need to maintain reform momentum and to lock in the substantial benefits
achieved. It stated that:

It is important not to be complacent about the continued performance
of the Australian economy. Resting on the achievements of the last
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decade will cost the Australian community opportunities for greater
prosperity.

Australia’s productivity performance is under threat, with further
reform essential if the economic expansion of the last 14 years is to
continue.

The Australian economy is operating in an intensely competitive
international environment. As a small trading nation, Australia will
drive its economic growth by minimising barriers to trade and
maximising its business flexibility.

The case for continuing reforms on a collaborative basis is clear.
(COAG 2005, p. 5)

COAG agreed to review the NCP by the end of 2005, drawing from, but not
being limited by, the Productivity Commission report. The outcome of the
COAG process will be a new reform agenda and accompanying institutional
arrangements, including whether independent assessment of governments’
progress should continue.

This 2005 NCP assessment concludes recommendations on the financial
incentive payments to the states and territories, contingent on them
implementing agreed reforms. Maximum competition payments for 2005-06
are estimated at $800 million, allocated to the states and territories on a per
person basis. The Australian Government decides on the actual payments
after considering the National Competition Council’s advice on jurisdictions’
progress in meeting their NCP commitments. State and territory
governments are not compelled to implement the NCP reforms, but the
Council may recommend a reduction or suspension of competition payments if
it assesses that governments have not met their agreed commitments.

The 2003 NCP assessment was the first time the Council recommended
substantial payment reductions for all state and territory governments,
reflecting the commitment to have completed the legislation review and
reform program—a significant element of the NCP package—by 30 June
2002. The Council also recommended payments reductions in the 2004 NCP
assessment. The Australian Government accepted all recommendations
arising from both assessments. The scope and magnitude of the reductions
reflected that the NCP was drawing to a close so governments needed to meet
all commitments, particularly given the billions of dollars in competition
payments already dispensed.
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Overview and recommendations

The National Competition Policy
1995-2005: a snapshot of outcomes

The NCP reforms are based on a pro-competitive presumption, but with
competition as a means rather than an end in itself. Foremost, the NCP aims
to promote the public interest. Its reform elements, therefore, are subject to
safeguards to weigh the costs and benefits on a case basis. The NCP provides
for consideration of efficiency, social, environmental, equity and regional
objectives in the assessment of reform options.

The 1995 intergovernmental agreements for the NCP set out the following
commitments.

Competition Code

Commitment: Enact legislation to apply the Competition Code—which reflects
the part IV anticompetitive conduct provisions of the Trade Practices Act
1974—to those unincorporated persons to whom part IV of the TPA does not
apply for constitutional reasons.

Outcome: All state and territory governments have extended the Trade
Practices Act prohibitions against anticompetitive behaviour. Accordingly, the
Competition Code applies to all persons, including the Crown (in so far as it
carries on a business), within a jurisdiction’s reach.

Prices oversight

Commitment. Consider the merits of establishing independent sources of
price oversight for government businesses enterprises.

Outcome: All Australian governments determined that independent prices
oversight arrangements would be in the public interest. This function
generally resides within regulatory authorities, but may also be undertaken
by other institutions such as competitive neutrality units.

The key institutions are the Australian Competition and Consumer
Commission (Australian Government), the Independent Pricing and
Regulatory Tribunal (New South Wales), the Essential Services Commission
(Victoria), the Queensland Competition Authority, the Economic Regulation
Authority (Western Australia), the Essential Services Commission of South
Australia, the Government Prices Oversight Commission (Tasmania), the
Independent Competition and Regulatory Commission (ACT) and the Utilities
Commission (Northern Territory).
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Competitive neutrality

Commitment: Ensure regulatory and commercial neutrality between
government businesses and competing private businesses where the benefits
exceed the costs (see chapter 2). (Competitive neutrality principles are
consistent with government subsidies and community service obligations that
meet their social goals—the only obligation is that these be transparent,
rather than hidden behind opaque cross-subsidisation with attendant
competition restrictions.)

Outcome: In all states and territories, major government business enterprises
have been corporatised, other significant businesses have been exposed to
competitive neutrality principles, and competitive neutrality complaints units
have been established. Nevertheless, outcomes across Australia are mixed,
and there is scope for improving the coverage of competitive neutrality
principles and the operation of complaints mechanisms.

Performance monitoring of government trading enterprises (GTEs) reveals
that many have a return on capital below the risk free government bond rate
(PC 2005b). The Productivity Commaission observed that:

without a commitment to better governance, the National
Competition Policy reform objective of operating GTEs commercially
will not be fully achieved’ ... failure to meet this objective has
potentially serious consequences, given that these GTEs have combined
assets of more than $174 billion and generate $55 billion in revenue
annually. (PC 2005c)

Failure to achieve the risk free bond rate would, other things being equal,
suggest that the community would be better served if governments simply
invest the capital associated with their businesses rather than continue to
manage them. Although simplistic, this indicates the need for GTEs to have
clearly delineated commercial and non-commercial objectives and to ensure
the latter are met efficiently. Further reform in this area is required.

Structural reform of public monopolies

Commitment: Remove regulatory functions from government businesses and
review the merits of separating any monopoly elements, before privatising a
public monopoly or introducing competition (see chapter 3).

Outcome: Governments generally have met these commitments, in particular
recognising the need to remove regulatory functions from government
businesses that operate in markets with private sector competitors. One
notable failure was the Australian Government’s unwillingness to undertake
a structural separation review before partly privatising Telstra. The
government preferred to prohibit anticompetitive conduct and facilitate
access to telecommunications services through special provisions in the Trade
Practices Act.
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Overview and recommendations

Legislation review (extant legislation)

Commitment: Review all legislation containing competition restrictions (as at
1996) to ensure that the restrictions are in the public interest and remove
those restrictions that are not (see chapters 9—-19).

Outcome: Each government identified laws regulating areas of economic
activity. Most of these have been reviewed, and restrictions found not to
provide a community benefit removed. In aggregate terms, around 85 per cent
of governments’ nominated legislation has been reviewed and, where
appropriate, reformed. For priority legislation, the rate of compliance is
around 78 per cent! (see figure 1).

Figure 1: Governments’ progress with completing their priority legislation review
and reform matters, 2003-05

per cent completed
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The legislation review program required a substantial commitment by
governments and has been pivotal in removing barriers to competition across
activities as diverse as the professions and occupations through to transport
and communications. Agricultural marketing is one area in which NCP
reviews have led to substantial removal of unwarranted restrictions on

1 Recognising the burden on governments from conducting reviews and implementing
reforms, and that the greatest community benefit would arise from prioritising
legislation with the greatest impact on competition, the Council nominated priority
areas of regulation (NCC 2003a, ch. 4). It has scrutinised around 800 pieces of
priority legislation and monitored outcomes in a further 1000 non-priority areas.
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competition. Examples include all governments repealing price and supply
controls on drinking milk; Queensland ending its export marketing monopoly
for barley; Victoria deregulating its monopoly barley marketing arrangements
(and NCP reviews recommending liberalisation of similar arrangements in
South Australia); Western Australia liberalising grain marketing restrictions;
Queensland, Western Australia and Tasmania removing supply and
marketing restrictions on eggs; Western Australia and South Australia
removing entry and pricing restrictions on bulk handling; and all jurisdictions
removing centralised price fixing for poultry growing services.

The legislation review program has resulted in a material reduction in
unwarranted competition restrictions. Governments have introduced major
reforms in tandem with systematically transforming a multitude of smaller
productivity-impeding regulations. While some competition restrictions may
have appeared relatively isolated in their impact, in total they were a
significant drag on the economy’s growth potential.

The legislation review program is based on governments’ initial screening of
their legislation for competition restrictions, which has occasionally proved
limiting. There are instances where legislation also appears to impinge on
efficiency, or involves excessive ‘red tape’, without necessarily restricting
competition. These instances are not addressed by governments’ present NCP
commitments.

Where a review raises issues with a national dimension, the NCP provides
that it can be undertaken on a national basis. However, the conduct of
national reviews has often been unsatisfactory. In several cases, governments
have not implemented recommended reforms, owing to delays from protracted
intergovernmental consultation: some national reviews have been underway
for many years. The outcomes from national reviews appear to depend on two
main considerations: (1) who conducts the national review and (2) the relative
costs and benefits of national consistency versus policy competition.

Ideally, independent agencies should conduct national reviews, such as the
Productivity Commission’s national review of architects. Reviews that are not
sufficiently independent may settle on ‘consensus’ or least common
denominator reforms that all the parties can achieve leading to very little
benefit in some jurisdictions. Apart from reduced duplication, the chief
benefit of national reviews is the scope to engender regulatory consistency
throughout Australia, thereby reducing compliance and transactions costs.
On the other hand, the Council has observed innovative approaches to reform
in one jurisdiction being adopted by others. Reform in one jurisdiction can
thus provide a catalyst for other jurisdictions to act in areas that seemed
(politically) intractable.

Legislation review (new legislation)

Commitment: Ensure that all new legislation containing competition
restrictions is in the public interest (see chapter 4).
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Overview and recommendations

Box 1: Elements of best practice gatekeeping

Institutional environment settings (COAG and individual governments)

A high level commitment by governments to the importance of good process to
achieve high quality regulation

Consideration given to assessing the quality of the stock of legislation, in addition to
ensuring the flow of high quality new legislation

(At least initial) external monitoring, comparison and assessment of the performance
of gatekeeping systems as governments move to improve these arrangements

Cross-jurisdictional information exchange through the Regulation Review Forum as a
vehicle to continually promote best practice gatekeeping systems

Whole-of-government process issues

Legislative underpinning for the application of regulatory impact assessments for
primary, subordinate and quasi regulation

Structured integration of regulation impact statement (RIS) processes into agencies’
regulatory policy development roles

Mandatory guidelines for the conduct of RISs, with appropriate cost-benefit
assessment frameworks that focus on the quantification of costs and benefits for
consumers, business, government and the community, and that appropriately explore
alternatives to meet the stated objectives

Greater awareness of the risks of using regulation to achieve off-budget solutions
and/or to placate vested interests, rather than adopting a community-wide perspective

The gatekeeper

Optimal model: an independent statutory gatekeeper established under a separate Act
or through protocols to ensure independence

Second best: an independent entity removed from a direct role in policy formulation,
with an appropriate ‘Chinese wall’, adequate resources and a high level line of
reporting

Responsibility for ‘fail safe’ systems to ensure that all regulatory proposals are
scrutinised to determine whether a RIS should be undertaken, and that RISs are
conducted in a timely manner to avoid ex post justifications

Capability to provide/withhold certificates of adequacy for RISs before consideration by
Cabinet (or to not accept poor quality RISs)

Training capabilities and high level imprimatur to work with agencies in developing
RISs

Public monitoring and exposure of agencies’ compliance with RIS requirements and the
quality of RISs prepared

Transparency

Where appropriate, the conduct of RISs at the consultation stage and for the decision
maker

RISs made publicly available when legislation is introduced, including expurgated RISs
where genuine confidentiality considerations arise

A publicly accessible repository for RISs

Incorporation of sunset clauses to facilitate ex post evaluation of the projected costs
and benefits of the RIS

Source: chapter 4.
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Outcome: The integrity of governments’ regulation impact assessment
processes is central to their capability to meet the commitments on new
legislation. The process of ensuring governments develop effective and
efficient regulation is referred to as ‘gatekeeping’. All governments have
gatekeeping mechanisms that could, in principle, operate to ensure
compliance with their NCP commitments. The Council has strong
reservations, however, about whether all gatekeeping processes are delivering
appropriate outcomes in practice.

Effective gatekeeping is necessary to guard against the introduction of
legislation that is not in the public interest. Australia is subject to a rapid
regulatory accretion, and governments face a variety of pressures to enact
new laws. Where new laws are in the public interest, community welfare is
enhanced. But the costs as well as the anticipated benefits of regulation need
to be assessed rationally. This is the role of gatekeeping systems, and while
there have been improvements, most governments have systems that fall
short of best practice and so may not ensure quality regulation in the future
(see chapter 4). Box 1 summarises the Council’s view of the necessary
ingredients for effective gatekeeping arrangements.

Third party access to essential infrastructure

Commitment: A national regime to facilitate third party access, on reasonable
terms and conditions, to essential infrastructure services with natural
monopoly characteristics.

Outcome: Part IIIA of Trade Practices Act has been established to provide
three pathways for a party to seek access to an infrastructure service: via
declaration; via an existing effective access regime; or by meeting terms and
conditions set out in voluntary undertakings approved by the Australian
Competition and Consumer Commission (ACCC).

Under part IIIA, the decision on whether a significant infrastructure facility
1s subject to regulation is generally separated from regulation of that facility.
The Council thus advises on whether access to an infrastructure facility
should be regulated by the ACCC or a similar state body, or not at all. The
Council has assessed:

e 19 declaration applications covering a diverse range of activities including,
payroll deductions services, gas distribution and electricity services,
airport ramp and cargo services, rail services, transmission of sewage
services, and water storage services

e 18 certification applications covering gas pipelines, shipping channels, rail
track services, electricity distribution networks and port and maritime
services

e two applications for coverage under the National Gas Code and 29
applications for revocation of coverage.
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Electricity

Commitment: Structural, governance, regulatory and pricing reforms to
promote competition in electricity generation and retailing (see chapter 6).

Outcome: New South Wales, Victoria, Queensland, South Australia and the
ACT are part of an interconnected national electricity market. Tasmania
entered the national electricity market in 2005, and its link to the mainland
i1s expected to be commissioned in 2006. The benefits of the national
electricity market include providing for customers to choose suppliers
(generator, retailer and trader), the ability of generation and retail suppliers
to enter the market, and the capacity for interstate and intrastate trade in
electricity. Although outside the national electricity market, Western
Australia is restructuring its electricity monopoly (Western Power) to provide
for greater competition, and the Northern Territory has introduced an access
regime for transmission and distribution, and a licensing scheme to enable
competition in generation and retail.

Most governments have met their commitments under the electricity
agreements, although some critical elements remain outstanding. While
considerable progress has been made towards achieving the goal of a fully
competitive national electricity market, the electricity market has significant
deficiencies that that the current reform program does not specifically
address. These shortcomings were identified in 2003 during the Ministerial
Council on Energy’s deliberations on a future reform agenda for electricity,
but there has been little further progress.

Gas

Commitment: Remove legislative and regulatory barriers to the free trade of
gas both within and across state and territory boundaries, and provide third
party access to gas pipelines (see chapter 7).

Outcome: The objective of national free and fair trade in gas is now largely
realised. The Australian gas market is increasingly competitive, dynamic and
efficient. All governments have met their commitments in relation to
structural reform and franchising and licensing principles. New South Wales,
Victoria, Western Australia, South Australia and the ACT have removed
regulatory barriers to full retail contestability. Queensland has deferred
implementing full retail contestability for customers consuming less than 1
terajoule of gas per annum.

Road transport

Commitment: Improve the efficiency of the road freight sector (see chapter 8).
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Outcome: The NCP road transport reform program comprises 31 initiatives
covering six areas: registration charges for heavy vehicles, transport of
dangerous goods, vehicle operations, heavy vehicle registration, driver
licensing, and compliance and enforcement. COAG endorsed frameworks
covering 25 of the initiatives for assessment under the NCP.

The (assessed) road transport reform commitments are almost complete—of
147 reform elements across all jurisdictions, 143 have been satisfactorily
implemented. Western Australia has two reforms outstanding, and the
Australian Government and the ACT have one each. These outstanding
commitments relate to relatively minor areas of the reform agenda.

Not all road transport reform elements are subject to assessment under the
NCP and there is significant scope for further productivity enhancing reforms
in road, and a need for a more integrated agenda for road and rail.

Water

Commitment: COAG agreed to a strategic water reform framework in 1994,
which was incorporated into the 1995 NCP agreements. COAG’s main
objectives were to establish an efficient and sustainable water industry and to
arrest widespread natural resource degradation, for which water use is partly
responsible. The framework covers pricing, the appraisal of investment in
rural water schemes, the specification of, and trading in, water entitlements,
resource management (including recognising the environment as a user of
water via formal allocations), institutional reform and improved public
consultation. Past NCP assessments have considered governments’
implementation of particular elements of the water reform framework, with
the 2005 NCP assessment examining each government’s implementation of
the entire framework.

Outcome: The 2003 and 2004 NCP assessments revealed that all governments
recognise the importance of effective and efficient water management. Each is
making progress towards this objective although jurisdictions are at different
stages of implementation. Notably, urban pricing is now achieving at least
the lower bound of cost recovery and elements of the rural reform program
are underway. Substantial work remains, however, particularly to implement
compatible systems of water access entitlements and appropriate
environmental allocations, and to establish effective water trading
arrangements.

COAG agreed in 2003 to refresh the 1994 reform framework and provide a
forward water reform program, reaching the Intergovernmental Agreement
on a National Water Initiative in 2004.2 In accord with this agreement, the

2 Western Australia and Tasmania did not sign the Intergovernmental Agreement on
a National Water Initiative. Tasmania subsequently signed the agreement in June
2005.
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National Water Commission is conducting the 2005 NCP assessment of
jurisdictions’ compliance with water commitments.

Much has been achieved, but more is needed

Many reform objectives under the NCP have substantially been met. All
governments have appropriate prices oversight mechanisms in place and
generally have removed regulatory functions from public monopolies
operating in competitive markets. Further, governments have applied
competitive neutrality principles to their large government businesses and
have complaints mechanisms in place. These commitments continue to be
relevant as long as governments own businesses. Similarly, commitments
continue relating to third party access to the services provided by essential
infrastructure facilities.

The commitments relating to the quality of new legislation (gatekeeping)
remain fundamental to Australia’s prosperity. Governments’ gatekeeping
mechanisms need to be improved substantially and subject to oversight to
assist movement towards more effective arrangements capable of delivering
regulation without unwarranted efficiency and compliance costs.

The timeframe set by COAG for the legislation review and reform agenda was
not met. However, substantial elements of the program have been delivered,
and the reform dividend to the nation is evident. One drawback not envisaged
by the NCP’s focus on removing unwarranted restrictions on competition is
the extent of costs (efficiency, compliance and administration) sometimes
imposed to support restrictions that are in the public interest. It is possible
for example, for a non discriminatory measure to have an excessive
compliance burden, yet meet the NCP obligations. Similarly, regulations that
impede efficiency but which do not involve competition restrictions may not
even have been reviewed under the NCP. In this context, enhanced
gatekeeping arrangements could ensure an improved flow of regulation, but
do little to improve excessive ‘red tape’ in the stock.

For the road transport reform agenda, the NCP obligations have substantially
been met. However, further integrated and coordinated reform of land
transport (and coastal shipping and ports) is needed. Energy reform has
progressed reasonably well in relation to the specified NCP obligations.
Nevertheless, COAG’s objective of a fully competitive national electricity
market has not yet been attained, and reviews have identified significant
deficiencies (not addressed under the current NCP reform program).

The NCP incorporates general programs, sector-specific reforms and sound
public policy principles and processes within an embracing reform platform.
As the Organisation for Economic Cooperation and Development (OECD)
observed recently, Australia has become a model for other OECD countries, in
particular, because of:
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... the tenacity and thoroughness with which deep structural reforms
were proposed, discussed, legislated, implemented and followed-up in

virtually all markets, creating a deep-seated ‘competition culture’
(OECD 2005, p. 11)

Reflecting the NCP’s broad agenda and the commitment required by all
governments, it is not surprising that outcomes across reform areas and
between jurisdictions are mixed (see table 1). The key areas of unfinished
business include: completing the legislation review program; improving the
application of competitive neutrality principles; the Australian Government
adhering better to structural reform principles; and all governments making
a concerted effort to improve their regulation gatekeeping arrangements.

Table 1: Summary of outcomes, by jurisdiction

Energy Road Competitive | Structural | Legislation | Gatekeeping
reform reform neutrality reform review (out of five)
Australian v X v X X vvvv
Government
New South v v v v v v
Wales
Victoria v v v 44
Queensland v v v v v vV
Western v X X v X v
Australia
South v v v v X vv
Australia
Tasmania v v v v v Y
ACT v x v v v
Northern v v v v v vV
Territory

However, more is required than finalising an agenda conceived a decade ago.
As productivity enhancing reforms have been implemented, new challenges
(many not envisaged in 1995) have emerged. Some have likened the reform
task to walking up a down escalator—in a globally competitive environment,
reform inertia means declining living standards. The relevance of existing
regulations needs to be re-assessed continually and what is considered best
practice today may tomorrow be an impediment to the nation achieving its
growth potential.
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Competition payment reductions

For the 2003 and 2004 NCP assessments, the Council assessed governments
as not meeting their NCP obligations where they failed to undertake reform
activity specified in intergovernmental agreements. For the legislation review
and reform obligations, a compliance failure arose where:

e the review and reform of legislation was not completed, or
e completed reviews and/or reforms did not satisfy NCP principles.

Reflecting the significance of each compliance failure (and indications from
governments as to their preparedness to address noncompliance), the Council
recommended reductions to payments as either deductions or suspensions:

e Permanent deductions are irrevocable reductions in governments’
competition payments. In 2004, the Council recommended permanent
deductions for specific compliance failures. Where relevant governments
have not improved compliance in these areas for this 2005 NCP
assessment, the Council has recommended that the deductions continue.

e Specific suspensions are a temporary hold on competition payments until a
government completes its compliance efforts in a particular area. In 2004,
the Council recommended suspensions to apply until the relevant
governments met pre-determined conditions, at which time the suspended
2004-05 competition payments would be released. Where commitments
have not been made or met for this 2005 NCP assessment, or reform action
has not been implemented, the Council has recommended that the
suspended payments be deducted permanently.

e Pool suspensions apply to a pool of outstanding compliance failures. Where
satisfactory progress has been made to improve compliance for this 2005
NCP assessment, the Council has recommended that the 2004 suspension
be lifted or reduced, and that funds be released to the relevant
jurisdiction. Where satisfactory progress has not been made, the Council
has recommended that all or part of the suspension be converted to a
permanent deduction.

In this 2005 NCP assessment the Council has therefore made two types of
recommendations, relating to whether:

1. some or all of the suspended 2004-05 competition payments should be
released to governments or deducted permanently

2. governments’ 2005-06 competition payments should be reduced.

The three forms of reduction to competition payments were a feature of the
2003 and 2004 NCP assessments. However, the Australian Government has
advised that the 2005-06 competition payments (arising from this 2005 NCP
assessment) represent the last such payments. Consequently, it would not be
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appropriate for the Council to recommend suspensions that would require a
further review of progress for them to be lifted. The Council, therefore, has
limited any payment reduction recommendations to permanent deductions.

In addition, the Council has not assessed progress with water reform, which
1s now a matter for the National Water Commission. The Australian
Government is responsible for coordinating the assessment recommendations
of the commission and the Council.

Recommendations to reduce competition payments are expressed as a
percentage of a relevant jurisdiction’s maximum notional payment for the
year, rather than specific dollar amounts. Reductions have always been, and
continue to be, denominated in five percentage point increments. This
approach provides for equality of treatment across jurisdictions of different
sizes, but involves broad judgments about the likely effects of particular
noncompliances. The Council perceives little value in attempting to be overly
precise by finetuning payment reductions below five percentage point
increments.

Relevant to the Council’s recommendations on suspended 2004-05
competition payments and the allocation of 2005-06 competition payments is
each government’s continuing progress in meeting its remaining priority
legislation review and reform obligations. In assessing governments’ progress,
the Council has accepted that in certain areas:

e governments are not in a position to progress some areas of legislation
review and reform because interjurisdictional processes (that is, national
reviews) are yet to be concluded. These instances of incomplete activity do
not bear adversely on payment recommendations.

e some compliance failures are unlikely to have a significant impact on
competition—for example, some jurisdictions have retained the
reservation of title for occupational therapists without demonstrating that
this is in the public interest. However, reservation of title is a restriction
with a relatively minor impact that does not preclude other health
practitioners offering identical services under other titles (such as
rehabilitation therapist).

Each government’s ‘pool’ of noncompliant legislation reflects some compliance
breaches where these mitigating circumstances are relevant.

Competition payments commenced in 1997-98. On the Council’s
recommendation, the Australian Government applied one substantive
payment reduction prior to the 2003 NCP assessment—$270 000 for
Queensland in relation to an urban water pricing matter.

Figure 2 shows that, despite the significant reductions (affecting New South
Wales, Queensland, Western Australia, South Australia and the Northern
Territory) applied after the 2003 and 2004 NCP assessments, around 98 per
cent of $3.9 billion of available competition payments was paid to
governments from 1997-98 to 2003-04. Victoria, Tasmania and the ACT
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received 100 per cent of their payments, whereas Western Australia received
the lowest proportion at around 93 per cent.

The following sections present the Council’s recommendations for 2005-06,
and the suspended 2004-05, competition payments. Table 2, at the end of this
overview, provides a summary of recommendations.

Figure 2: Total competition payments received by jurisdiction, 1997-98 to
2003-042

$ millions
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OPayments received

B Payments deducted
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A Excludes additional competition payments of around $1.5 billion available for 2004-05 and 2005-06
because this 2005 NCP assessment includes the Council’s recommendations in relation to suspended
2004-05 payments, and the allocation of 2005-06 payments.

Recommendations

New South Wales

Prices Energy Road Competitive | Structural | Legislation Gatekeeping
oversight | reform reform neutrality reform review (out of five)
v v v v v v v
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Water

Appropriate environmental allocations. Over several assessments, the
Council sought evidence that New South Wales’s environmental allocation
arrangements are based on the best available science and that robust
socioeconomic evidence supported departures from the science based
levels. Arising from the 2004 NCP assessment, the Australian
Government imposed a specific suspension of 10 per cent of 2004-05
competition payments for noncompliance, recoverable if New South Wales
provided evidence that it establishes environmental allocations in accord
with its COAG obligation. This matter is now subject to separate
assessment by the National Water Commission.

Legislation review

New South Wales has completed the review and, where appropriate, reform of
91 per cent of its stock of legislation, including 88 per cent of its priority
legislation and 94 per cent of its non-priority legislation.

Chicken meat industry negotiations. The Poultry Meat Industry Act
restricted competition between processors and growers by setting base
rates for growing fees and prohibiting agreements not approved by an
industry committee. The Australian Government implemented the
Council’s recommendation of a specific suspension of 5 per cent of 2004-05
competition payments, recoverable on the completion of an appropriate
review and, where necessary, implementation of NCP compliant reforms.

New South Wales conducted an NCP review of the Act, leading to the
passage of the Poultry Meat Industry Amendment (Prevention of National
Competition Policy Penalties) Bill through Parliament in June 2005. The
amendments introduce reforms that meet the state’s NCP obligations. The
Council thus recommends the release to New South Wales of the 2004-05
competition payments suspended for noncompliance.

Monopoly on domestic rice sales. The 1995 NCP review of the statutory
rice marketing monopoly recommended removing the domestic monopoly
while retaining the export monopoly. The New South Wales Government
failed to implement the recommendations. To progress matters, in 1999 a
working group developed a model for a rice export authority under
Commonwealth jurisdiction, which would liberalise domestic rice
marketing. At the time of the 2003 NCP assessment, the Australian
Government was consulting with other states and territories on this
matter. Consequently, the Council considered that there should be no
adverse payments outcome because New South Wales was unable to
expedite reform.

In November 2003, New South Wales extended the rice vesting
arrangements until 2009 and reported that the consultations on the
federal rice export authority had been abandoned. In March 2004, the

Page xxii



Overview and recommendations

state Minister for Agriculture and Fisheries wrote to the Council to
confirm that the government would undertake a new review of the rice
marketing arrangements. The Australian Government imposed a specific
suspension of 5 per cent of 2004-05 competition payments, recoverable on
the completion of an appropriate review and, where necessary, timely
implementation of NCP compliant reforms.

The 2005 NCP review (provided to the Council in June 2005) found that
the export arrangements deliver a net public benefit, but that domestic
regulation imposes a net cost. Without a national single export desk,
however, it contended that the net benefit would be eroded if domestic
trading in New South Wales grown rice was allowed (because it would not
be possible to prevent exports of New South Wales-grown rice via other
states). The review consequently recommended retention of the vesting
arrangements, which the government accepted.

The review relied on data and analysis provided by the industry to
establish the benefits of an export single desk, but it failed to present this
evidence in any detail or demonstrate that it was tested appropriately.
Moreover, the review stated an explicit preference for a deregulated
domestic market with a single export desk, but contended that ‘there is
arguably no feasible failsafe mechanism ... to protect these benefits other
than through a national single desk, an approach previously ruled out’.
This finding, which goes to the heart of the second leg of the CPA clause
5(1) test (that the objectives of the legislation cannot be achieved without
restricting competition) was not evidenced by any exploration of
alternatives. There is a range of relevant alternatives in Australia, from
the domestic deregulation of barley in South Australia and Western
Australia, Graincorp’s authorisation of canola and sorghum buyers in New
South Wales, and the sugar vesting exemptions administered by the Sugar
Industry Authority in Queensland. All of these arrangements provide for
single export desks coincident with domestic deregulation.

It is useful to revisit the key recommendation of the 1995 NCP review of
rice marketing that:

. the New South Wales Government agree to provide a state based
regime to secure single desk export selling for the New South Wales rice
industry from 1 February 1999, whether by way of an attenuated vesting
arrangement or otherwise, but which has minimal anticompetitive
effects, in the event that the Commonwealth does not grant an export
licence or equivalent. NSW Government Review Group 1995, p. 46)

To meet the COAG requirement for a properly constructed review process,
it was incumbent on New South Wales to ensure the 2005 rice review
assessed whether the state could liberalise domestic rice marketing by
exempting rice sold domestically from vesting, on conditions that protect
the board’s export monopoly. An option that should have been explored
would be to restrict who may buy rice from growers to buyers authorised
by a suitably reconstituted marketing board. Such authorisation could be
conditional on these buyers accepting a contract that prohibits the export
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of this rice unless it has been substantially transformed, and that
prohibits the sale of this rice domestically unless under a contract that
prohibits exporting by the next buyer, and so on—in a similar manner to
the distribution and resale restrictions that are often imposed in other
industry sectors. Normal commercial sanctions, such as contract
termination and litigation, would be available to the board and, in turn,
authorised buyers in the event of any breach of these conditions. The
board’s costs of administering and enforcing these arrangements could be
recovered from authorised buyers.

On 14 October 2005, the Minister for Primary Industries informed the
Council that the New South Wales Government intended to reform
regulations governing the market for domestic trade in rice in New South
Wales while retaining a single desk for export sales. The proposed
measures seek to safeguard the export single desk through appropriate
licensing arrangements. The main elements of the proposed scheme are:

— a single desk arrangement for rice exports from New South Wales will
be retained

— an “authorised buyer” scheme will be introduced for domestic trade in
rice

— the Rice Marketing Board will administer the scheme, subject to
appeals to the New South Wales Administrative Decisions Tribunal

— the single desk will be protected through the sanction for any person or
corporation found to have breached the conditions of their licence (that
1s, exported rice) through the loss of their authorised buyer permit for a
stipulated period of time

— the arrangements will commence in 2006, after the current crop has
been harvested.

In discussions with the Council, the minister undertook that the necessary
legislation would be enacted by the New South Wales Parliament before
30 November 2005.

New South Wales will need to pass the proposed legislation by this date to
comply with its NCP commitments. If it does not, the Council considers
that New South Wales will have failed to meet its CPA commitments in
relation to rice marketing and thereby failed to satisfy the conditions for
release of the suspended 2004-05 NCP payments. The Council does not
support any extension to the 30 November 2005 timeframe.

Other noncompliant legislation review and reform matters. The items
remaining in the New South Wales pool do not warrant any reduction of
2005-06 competition payments.
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New South Wales pool

Primary industries: veterinary surgeons
Transport: taxis
Health: pharmacy; dental technicians

National reviews: agricultural and veterinary chemicals (and stock medicines); legal
practice; trade measurement

Assessment

In relation to New South Wales 2004-05 competition payments, the
Council recommends:

e releasing in full the payments suspended for noncompliance with
obligations relating to poultry meat legislation

e a permanent deduction of the payments suspended for
noncompliance with obligations relating to rice marketing
legislation.

In relation to 2005-06 competition payments, the Council considers
that the matters identified in this assessment warrant a permanent
deduction of 5 per cent for noncompliance relating to the regulation
of rice marketing.

If New South Wales enacts proposed reforms to legislation governing
rice marketing by 30 November 2005, the Council recommends:

e releasing in full New South Wales 2004-05 competition payments
suspended for noncompliance in rice marketing

e payment in full of New South Wales 2005-06 competition payments .

Victoria

Prices Energy Road reform | Competitive | Structural | Legislation Gatekeeping

oversight | reform neutrality reform review (out of five)
v v v v v v vv'v

Victoria has completed the review and, where appropriate, reform of 88 per
cent of its stock of legislation, including 84 per cent of its priority legislation
and 91 per cent of its non-priority legislation. The items remaining in
Victoria’s pool do not warrant any reduction to 2005-06 competition
payments.
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Victorian pool

Primary industries: fisheries

Health: pharmacists

Professions/occupations: legal practice (conveyancing)

Other: lottery exclusive licences

National reviews: legal practice; agricultural and veterinary chemicals; drugs, poisons and
controlled substances; trade measurement; travel agents

Assessment

The Council recommends that Victoria receive its full allocation of
2005-06 competition payments.

Queensland

Prices Energy Road Competitive Structural | Legislation Gatekeeping

oversight | reform reform neutrality reform review (out of five)
v v v v v v vv

Energy

Failure to progress gas reform. In the 2004 NCP assessment, the Council
assessed that Queensland had not made progress towards extending
contestability to commercial and industrial customers using 1-100
terajoules of gas a year, despite an independent study (commissioned by
Queensland) finding that the benefits of extending contestability would
outweigh the costs. The 1997 gas agreement recognised that the
introduction of retail contestability posed transitional issues for all
jurisdictions, and allowed for a phased process to be completed by 2001.
Queensland did not meet this time frame and failed to gain the approval of
all governments for an indefinite deferral. The Australian Government
implemented a specific suspension of 5 per cent of 2004-05 competition
payments pending Queensland’s implementation of the findings of the
cost—benefit study.

Queensland has passed a Regulation to extend retail gas contestability
from 1 July 2005 to commercial and industrial reticulated gas customers
using 1-100 terajoules a year. The practical extension of contestability,
however, requires Queensland to finalise market operation and business
rules. Queensland will give effect to the rules in a Regulation under the
Gas Supply Act scheduled to commence on 1 November 2005. Apart from
the finalisation of the rules, there are no remaining barriers to effective
contestability to customers using 1-100 terajoules a year. This addresses
Queensland’s obligations in this area. Consistent with Queensland’s
undertakings on this matter, the Council would expect Queensland to
review no later than 2007 its decision not to extend contestability to
tranche 4 customers.
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The Council recommends the release of the 2004-05 competition payments
suspended for full retail contestability not being extended to gas customers
in line with the findings of the state’s cost—benefit study.

Failure to progress electricity reform. In the 2003 NCP assessment, the
Council found that Queensland had not introduced full retail
contestability as required under the NCP electricity reform agreements.
Queensland agreed to consider introducing contestability for customers
consuming 100-200 megawatt hours a year (tranche 4A) and to further
review the immediate introduction of full retail contestability. As
recommended by the Council, the Australian Government imposed a
suspension of 10 per cent of 2003-04 competition payments, pending
implementation of contestability for tranche 4A customers, and a
suspension of 15 per cent of competition payments, pending the outcome of
the wider review of full retail contestability.

For the 2004 NCP assessment, Queensland met its obligation to introduce
contestability for tranche 4A customers. It did not, however, further
review the introduction of full retail contestability. Accordingly, the
Australian Government:

— released the suspended 10 per cent of 2003-04 competition payments,
In recognition that the state had implemented contestability for
tranche 4A customers

— permanently deducted the 15 per cent of 2003-04 competition payments
suspended pending the outcome of the wider review of full retail
contestability

— suspended 15 per cent of 2004-05 competition payments, pending the
completion of the review and implementation of its findings.

On 28 September 2005, the Queensland Premier announced that full retail
contestability would be introduced for small businesses and households
from 1 July 2007 (Beattie 2005). The Electricity Amendment Regulation
(No.2) 2005 was passed on 6 October 2005 to give effect to the July 2007
starting date. Accordingly, the Council recommends releasing in full the
15 per cent of 2004-05 competition payments suspended pending the
completion of the review and implementation of its findings.

Legislation review

Queensland has completed the review and, where appropriate, reform of
87 per cent of its legislation, including 85 per cent of its priority legislation
and 92 per cent of its non-priority legislation.

Regulation of liquor sales. The Liquor Act requires sellers of packaged
liquor to hold a hotel licence and provide bar facilities. It also regulates the
number of bottle shops per licence (limit of three) and their size. The

Page xxvii



2005 NCP assessment

restrictions apply statewide, notwithstanding an objective of protecting
country hotels. The Australian Government imposed a permanent
deduction of 5 per cent of 2003-04 competition payments and 5 per cent of
2004-05 competition payments.

Given the continued lack of progress, the Council recommends a
permanent deduction of 5 per cent of 2005-06 competition payments for
continued noncompliance.

e Other noncompliant legislation review and reform matters. The items
remaining in Queensland’s pool do not warrant any reduction to 2005-06
competition payments.

Queensland pool

Primary industries: fisheries

Transport: taxis

Health: pharmacy; occupational therapists; speech pathologists
Professions/occupations: legal practitioners (conveyancing); auctioneers and agents

National reviews: drugs and poisons; legal practitioners; trade measurement; agricultural
and veterinary chemicals

Assessment

In relation to Queensland’s 2004-05 competition payments, the Council
recommends:

e releasing in full the payments suspended for noncompliance with
gas reform obligations

e releasing in full the payments suspended for noncompliance with
obligations relating to full retail contestability for electricity
consumers.3

In relation to 2005-06 competition payments, the Council considers
that the matters identified in this assessment warrant a permanent
deduction of 5 per cent for noncompliance relating to the regulation
of liquor sales.

3 In correspondence with the Council and with the Australian Government Treasurer,
the Queensland Government has also sought to be paid competition payments
initially suspended in 2002-03 and then deducted in 2003-04 for failure to implement
full retail contestability. In the Council’s view this payment was appropriately
deducted and should not be refunded now.
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Western Australia

Prices Energy Road Competitive | Structural Legislation | Gatekeeping
oversight reform reform neutrality reform review (out of five)
v v < < v X v

Energy

Structural electricity reforms. At the time of the 2004 NCP assessment,
Western Australia had failed to implement an essential aspect of the
reform package recommended by the Electricity Reform Task Force—
namely, the structural separation of Western Power into generation,
network and retail entities. The Australian Government implemented a
suspension of 15 per cent of 2004-05 competition payments, pending the
passage of legislation to disaggregate Western Power. (The Council
observed that the suspension would have been significantly larger if not
for the government’s strong performance in other aspects of electricity
reform.)

On 22 September 2005, Western Australia passed the FElectricity
Corporations Act 2005, which provides for Western Power to be split into
four independent functional entities by 31 March 2006.

The Council recommends the release to Western Australia of the 2004-05
competition payments suspended for noncompliance with structural
electricity reforms.

Legislation review

Western Australia has completed the review and, where appropriate, reform
of 68 per cent of its stock of legislation, including 55 per cent of its priority
legislation and 77 per cent of its non-priority legislation.

Regulation of retail trading hours. Under the Retail Trading Hours Act,
Western Australia is the only jurisdiction to heavily restrict week day
trading hours and to prohibit large retailers (outside of tourist precincts)
from opening on Sundays. The Australian Government imposed a
permanent deduction of 10 per cent of the state’s 2003-04 competition
payments and 10 per cent of 2004-05 competition payments.

In 2005, Western Australia conducted a referendum on extending trading
hours—58 per cent of voters supported the ‘no’ case for extended
weeknight trading and 61 per cent supported the ‘no’ case for Sunday
trading. The government advised the Council that it would not address the
restrictions on retail trade because the referendum had established the
public interest for the restrictions. It contended that the Council, to
conclude otherwise, would have to presume it knew more about the public
interest than the public.
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The NCP obliges governments to remove competition restrictions unless
they can demonstrate that the restrictions benefit the community overall
(being in the public interest) and are necessary to meet objectives.
Moreover, COAG (2000) directed that the Council, when making
recommendations on competition payments, should consider whether the
conclusion reached is within a range of outcomes that could reasonably be
reached based on the information available to a ‘properly constituted
review process’. Western Australia’s independent review did not find there
was a public interest in retail trading hours restrictions—a result
mirrored by every NCP review of shop trading hours conducted across
Australia.

The Council thus recommends a permanent deduction of 10 per cent of
2005-06 competition payments for continued noncompliance relating to
retail trading hours legislation.

e Regulation of liquor sales. The Liquor Licensing Act contains a needs test,
whereby a licence application can be rejected because the area has
incumbent liquor outlets. The legislation further discriminates between
hotels and liquor stores, with only hotels able to trade on Sundays.
Following the 2003 NCP assessment, the Australian Government imposed
a permanent deduction of 5 per cent of 2003-04 competition payments and
5 per cent of 2004-05 competition payments, for continued noncompliance.

The government recently released a second liquor review, which found
that the restrictions on competition are unwarranted and should be
reformed. The findings are consistent with the state’s previous liquor
review (and all other NCP reviews of liquor conducted across
jurisdictions). The government’s response has been to initiate community
consultations on the review’s findings.

There is little prospect of compliant reforms being introduced before the
conclusion of this NCP assessment, so the Council recommends a
permanent deduction of 5 per cent of the state’s 2005-06 competition
payments.

e Potato marketing. Western Australia is the only jurisdiction to regulate
potato marketing. Legislation empowers a Potato Marketing Corporation
to restrict the availability of land for growing potatoes for fresh
consumption, and to fix the wholesale price of such potatoes. Following the
2003 NCP assessment, the Australian Government imposed a permanent
deduction of 5 per cent of 2003-04 competition payments, based on the
Council’s assessment that neither the outcomes of the NCP review nor the
government’s arguments for retaining the arrangements were consistent
with NCP obligations.

In the lead-up to the 2004 NCP assessment, the Western Australian
Government announced that it would amend the Act to change the basis of
supply restrictions from growing area to quantity, and to introduce
incentives for growers to supply varieties preferred by consumers. When
implemented, these changes are likely to reduce the costs of the marketing
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arrangements. To meet its obligations, however, the government needed to
have removed the supply and marketing controls. Consequently, the
Australian Government imposed a permanent deduction of 5 per cent of
2004-05 competition payments.

There has been no further progress, so the Council recommends a
permanent deduction of 5 per cent of 2005-06 competition payments, for
continued noncompliance.

e Suspension pool. For the 2004 NCP assessment, the Council assessed that
the Western Australian Government had made poor progress in
addressing its outstanding legislation review and reform items. The
Australian Government imposed a 15 per cent pool suspension of the
state’s 2004-05 competition payments (of which 5 percentage points
attached to a failure to complete a raft of general health practitioner
reforms).

Western Australian pool

Primary industries: fisheries; agricultural produce (chemical residues); aerial spraying
controls; veterinary preparations; food regulation; veterinary surgeons; pearling

Transport: marine and harbours legislation
Health: pharmacy

Health practitioner legislation: dentists and dental prosthetists; chiropractors; optical
dispensers and optometrists; nurses; osteopaths; physiotherapists; podiatrists;
psychologists; occupational therapists; medical practitioners

Professions/occupations: auction sales; settlement agents; pawnbrokers and second-hand
dealers; debt collectors; employment agents; hairdressers; real estate and business
agents; architects

Water legislation: Western Australia is the only jurisdiction to have significant outstanding
obligations on water industry legislation

Other: petroleum products pricing; retirement villages; credit legislation; town planning
and development; building regulations; gaming exclusive licences; minor gambling;
casinos and betting; totalisator exclusive licence

National reviews: travel agents; legal practitioners; agricultural and veterinary chemicals;
drugs and poisons; trade measurement

For this 2005 NCP assessment, the government has, despite reminders
over a number of assessments, made little progress in reforming its health
practitioner legislation. Its progress in addressing commitments on other
outstanding legislation has been slow. That said, there have been some
advances. Most significantly, the Council accepts that the state’s
continuing reform of its grain marketing legislation meets its NCP
obligation (see chapter 14). The operation of the Grains Licensing
Authority has delivered demonstrable benefits to the Western Australian
community, particularly grain growers. Moreover, it has provided a
working model for reforming South Australia’s barley marketing
restrictions. Given the significance of the Western Australian grains
sector, the Council considers that this important reform warrants a
positive competition payment recommendation.
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The Council recommends the permanent deduction of the 5 percentage
points of 2004-05 competition payments suspended for failure to reform
health practitioner legislation. Of the remaining 10 percentage points of
suspended 2004-05 competition payments, the Council recommends that
5 percentage points be released to the state (primarily for its grain
marketing reform) and 5 percentage points be deducted permanently.

In relation to 2005-06 competition payments, the Council recommends
that 10 percentage points be deducted permanently for failure to address
the remaining pool items.

Assessment

In relation to Western Australia’s 2004-05 competition payments, the
Council recommends:

releasing in full the payments suspended for noncompliance with
obligations relating to electricity structural separation

releasing one third (5 percentage points) of 2004-05 competition
payments suspended for outstanding legislation review items (pool)
and permanently deducting the remainder (10 percentage points).

In relation to 2005-06 competition payments, the Council considers
that the matters identified in this assessment warrant:

a permanent deduction of 10 per cent for noncompliance relating
to retail trading hours legislation

a permanent deduction of 5 per cent for noncompliance relating to
the regulation of liquor sales

a permanent deduction of 5 per cent for noncompliance relating to
the marketing of potatoes

a permanent deduction of 10 per cent for outstanding legislation
review items (pool).

South Australia

Prices Energy Road Competitive | Structural | Legislation | Gatekeeping
oversight | reform reform neutrality reform review (out of five)
v v v v v X vv

South Australia has completed the review and, where appropriate, reform of
83 per cent of its stock of legislation, including 69 per cent of its priority
legislation and 94 per cent of its non-priority legislation.
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Barley marketing. Two reviews of the Barley Marketing Act failed to
produce credible public interest evidence to support the monopoly
marketing arrangement. Following the 2003 NCP assessment, the
Australian Government imposed a suspension of 5 per cent of 2003-04
competition payments until South Australia provided details of a
complying reform implementation program.

After the imposition of the suspended penalty, the South Australian
Government made a concerted effort to introduce a reform package in the
public interest. However, the legislation did not have sufficient support to
pass through Parliament. Accordingly, the Australian Government
permanently deducted the suspended competition payments and imposed
a suspension of 5 per cent of 2004-05 competition payments until South
Australia instituted a complying reform implementation program.

There has been no further progress, so the Council recommends a
permanent deduction of 5 per cent of 2005-06 competition payments for
continued noncompliance. The lack of progress in this area 1is
disappointing given the demonstrable benefits afforded the Western
Australian community (particularly grain growers) from that state’s
reforms.

Regulation of liquor sales. South Australia’s Liquor Licensing Act contains
a needs test, whereby the licensing authority can reject a licence
application because the area already has liquor outlets that cater to the
needs of the public. The Australian Government imposed a permanent
deduction of 5 per cent of 2003-04 competition payments and 5 per cent of
2004-05 competition payments for noncompliance.

There has been no further progress, so the Council recommends a
permanent deduction of 5 per cent of 2005-06 competition payments, for
continued noncompliance.

Suspension pool. For the 2004 NCP assessment, the Australian
Government imposed a 10 per cent pool suspension of the state’s 2004-05
competition payment, with 5 percentage points attaching to the state’s
failure to complete reform of its health practitioner legislation.

South Australian pool

Primary industries: fisheries; opal mining

Transport: taxis; tow trucks

Health: pharmacy; dentists; occupational therapists; optometrists; psychological practices

Professions/occupations: employment agents; architects

Retail trading: shop trading hours; petroleum products regulation

Other: lotteries exclusive licence

National reviews: legal practitioners; agricultural and veterinary chemicals; drugs and
poisons; trade measurement
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For this 2005 NCP assessment, South Australia made good progress in
reforming its health practitioner legislation. The Council thus
recommends releasing to the state the 5 percentage points of 2004-05
competition payments suspended for failure to reform health practitioner
legislation. The Council recommends permanently deducting the
remaining 5 percentage points of the suspended 2004-05 competition
payments, reflecting South Australia’s failure to progress other pool items.

In relation to 2005-06 competition payments, the Council recommends a
permanent deduction of 5 per cent for continued failure to address the
remaining pool items.

Assessment

In relation to South Australia’s 2004-05 competition payments, the
Council recommends:

e permanently deducting the payments suspended for noncompliance
with obligations relating to barley marketing

e releasing one half (5 percentage points) of 2004-05 competition
payments suspended for outstanding legislation review items (pool)
and permanently deducting the remainder (5 percentage points).

In relation to 2005-06 competition payments, the Council considers
that the matters identified in this assessment warrant:

e a permanent deduction of 5 per cent for noncompliance with
obligations in relation to barley marketing arrangements

e a permanent deduction of 5 per cent for noncompliance with
obligations in relation to the regulation of liquor sales

e a permanent deduction of 5 per cent for outstanding legislation
review items (pool).

Tasmania

Prices Energy Road Competitive | Structural | Legislation Gatekeeping

oversight reform reform neutrality reform review (out of five)
v v v v v v vv

Tasmania has completed the review and, where appropriate, reform of 91 per
cent of its stock of legislation, including 84 per cent of its priority legislation
and 96 per cent of its non-priority legislation.
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The items remaining in Tasmania’s pool do not warrant any reduction in
2005-06 competition payments.

Tasmanian pool

Health: pharmacy
Professions/occupations: auctioneers and estate agents; plumbers and gas-fitters
Other: racing; gaming machine exclusive licences

National reviews: legal practitioners; drugs and poisons; agricultural and veterinary
chemicals

Assessment

The Council recommends that Tasmania receive its full allocation of
2005-06 competition payments.

The ACT

Prices Energy Road Competitive | Structural | Legislation Gatekeeping
oversight reform reform neutrality reform review (out of five)
v v X v v v v

The ACT has completed the review and, where appropriate, reform of 93 per
cent of its stock of legislation, including 82 per cent of its priority legislation
and 98 per cent of its non-priority legislation.

The items remaining in the ACT’s pool do not warrant any reduction to
2005-06 competition payments.

ACT pool

Primary industries: veterinary surgeons

Transport: taxis

Health: pharmacy; dental technicians and prosthetists
Professions/occupations: employment agents

Other: betting exclusive licence; gaming machine exclusivity; interactive gambling; public
sector superannuation

National reviews: travel agents; drugs and poisons; legal practitioners; trade
measurement

Assessment

The Council recommends that the ACT receive its full allocation of
2005-06 competition payments.
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The Northern Territory

Prices Energy Road Competitive | Structural | Legislation Gatekeeping
oversight reform reform neutrality reform review (out of five)
v v v v v v vv

The Northern Territory has completed the review and, where appropriate,
reform of 85 per cent of its stock of legislation, including 82 per cent of its
priority legislation and 90 per cent of its non-priority legislation.

Regulation of liquor sales. At the time of the 2003 NCP assessment, the
Northern Territory’s Liquor Act contained a needs test whereby a licence
application could be rejected if existing sellers could meet consumer needs.
The legislation further discriminated between hotels and liquor stores,
with only hotels able to sell packaged liquor on Sundays. The Australian
Government thus imposed a permanent deduction of 5 per cent of 2003—-04
competition payments, for noncompliance.

The Northern Territory subsequently demonstrated substantial progress
by removing the anticompetitive needs test. However, it rejected the
recommendation of its review to remove provisions that discriminate
between sellers. It did not provide a convincing public interest case for this
action. The Australian Government thus imposed a permanent deduction
of 5 per cent of 2004-05 competition payments, for noncompliance.

In August 2005, the Northern Territory Government reported that, as part
of the implementation of an alcohol framework, it was embarking on a
complete overhaul of the Liquor Act and that the restriction on Sunday
takeaway sales would therefore continue ‘at this time’. However, it
confirmed the overhaul of the Act would not lead to the reintroduction of a
needs test because the principle of the public interest is enshrined in the
Liquor Act. It also confirmed that the overhaul of the Act will involve a
competition impact analysis—including a cost-benefit assessment of
alternative options to address harm minimisation—and that any
legislative change will be subject to the territory’s gate keeping
requirements (which the Council considers are robust).

The Council is encouraged by the government’s commitments. However, as
discriminatory Sunday trading arrangements remain in force, the Council
recommends a permanent deduction of 5 per cent of 2005-06 competition
payments, for continued noncompliance.

Other noncompliant legislation review and reform matters (pool). The
items remaining in the territory’s pool do not warrant any reduction in
2005-06 competition payments.
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Northern Territory pool

Primary industries: fisheries

Transport: taxis

Health: pharmacy; occupational therapists
Other: community welfare

National reviews: agricultural and veterinary chemicals; legal practitioners; drugs and
poisons; trade measurement

Assessment

In relation to the Northern Territory’s 2005-06 competition payments,
the Council considers that the matters identified in this assessment
warrant a permanent deduction of 5 per cent for noncompliance with
obligations in relation to the regulation of liquor sales.

Australian Government

Prices Energy Road Competitive | Structural | Legislation Gatekeeping

oversight reform reform neutrality reform review (out of five)
v v X v X X vvyvv

The Australian Government has completed the review and, where

appropriate, reform of 78 per cent of its stock of legislation, including around
64 per cent of its priority legislation and 89 per cent of its non-priority
legislation.

Australian Government pool

Primary industries: wheat, quarantine; export controls (food and wood); mining
Communications: broadcasting; radiocommunications; postal services
Transport: shipping

Health: pathology collection centres

Industry: anti-dumping

Other: interactive gambling

National reviews: agricultural and veterinary chemicals; drugs and poisons

Assessment

The Australian Government does not receive competition payments. As
in previous assessments, the Council notes that the Australian
Government is still to appropriately address some significant
legislative restrictions.
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1 The National Competition
Policy and related reforms

The National Competition Policy
agreements

The National Competition Policy (NCP) agreements of April 1995—the
Competition Principles Agreement (CPA), the Conduct Code Agreement and
the Agreement to Implement the National Competition Policy and Related
Reforms (the Implementation Agreement)—establish the program of NCP
and related reforms. These agreements are augmented by sector-specific
intergovernmental agreements on four related areas of reforms: electricity,
gas, water resource policy and road transport (NCC 1998a). All related reform
areas were assessed by the National Competition Council up to 2004. In
accordance with the Intergovernmental Agreement on a National Water
Initiative, the National Water Commission will conduct the 2005 assessment
of jurisdictions’ compliance with water commitments.

To meet obligations for the 2005 NCP assessment, governments must have:
e Dbecome a party to the CPA and consequently:

— applied competitive neutrality principles to significant government
owned businesses where appropriate (CPA clause 3)—chapter 2

— undertaken structural reform of public monopolies where competition
1s to be introduced or before a monopoly is privatised (CPA clause 4)—
chapter 3

— removed legislative restrictions on competition unless it 1is
demonstrated that restricting competition is in the public interest and
1s necessary to achieve the objectives of the legislation and, ensured
that new legislation that restricts competition is similarly assessed —
chapter 4

e Dbecome a party to the Conduct Code Agreement, implemented the
Competition Code and ensured national standards are set in accord with
the principles and guidelines for good regulatory practice as endorsed by
the Council of Australian Governments (COAG) (as per the
Implementation Agreement)—chapter 5
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e achieved (if a relevant jurisdiction) effective participation in the fully
competitive national electricity market—chapter 6

e implemented (if relevant) free and fair trading in gas across and within
jurisdictions—chapter 7

e implemented the road transport reforms developed by the Australian
Transport Council and endorsed by COAG—-chapter 8

e achieved satisfactory progress in implementing the 1994 COAG strategic
framework for the reform of the water industry, consistent with
established timeframes—subject to separate assessment by the National
Water Commission.

In addition, the CPA obliged governments to review all legislation identified
in 1996 as restricting competition and, where appropriate, remove the
restrictions. COAG specified 30 June 2002 as the completion date for this
element of the NCP. However, at the time of the 2004 NCP assessment, all
governments had outstanding obligations for this program. The Council’s
approach to these outstanding matters is discussed in chapter 9.

The CPA also commits governments to consider establishing independent
prices oversight arrangements for government business enterprises that have
the potential to engage in monopolistic pricing behaviour. Such oversight
arrangements operate in all states and territories.

Governments’ National Competition Policy
annual reports

The CPA obliges all governments to produce annual reports on their progress
in meeting NCP obligations. Table 1.1 sets out the dates when governments
made their reports available to the Council.

Table 1.1: Governments’ provision of 2005 NCP annual reports

Date on which the Council received the
Government 2005 annual report®
Australian Government 2 May 2005
New South Wales 5 May 2005
Victoria 2 May 2005
Queensland 11 May 2005
Western Australia 27 July 2005
South Australia 28 April 2005
Tasmania 10 June 2005
ACT 23 May 2005
Northern Territory 2 August 2005

A To assist the Council, some governments made their reports available initially in draft form.
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Chapter 1 The NCP and related reforms

National Competition Policy
payments

Under the Implementation Agreement, the Australian Government agreed to
make NCP payments to the states and territories as a financial incentive to
implement the NCP and related reforms. The payments recognise that while
the states and territories have responsibility for significant elements of the
NCP, the Australian Government accrues (through the taxation system) a
financial dividend from the economic growth arising from the NCP reforms.
The payments are a means, therefore, of distributing across the community
the gains that arise from NCP reform.

The Council assesses governments’ progress against the NCP obligations and
makes recommendations to the Australian Government Treasurer on the
distribution of NCP payments. The prerequisite for states and territories to
receive NCP payments is satisfactory progress against the NCP obligations—
that 1s, if governments do not implement the agreed reforms, then there are
no reform dividends to share. The Council may recommend that the
Australian Government Treasurer reduce or suspend the NCP payments
otherwise available to a state or territory if that state or territory has not
invested in the reform program in the public interest.

The Council’s primary objective, however, is to assist governments to achieve
reform outcomes that are consistent with the interests of the community.
Consequently, the Council has recommended the suspension or reduction of
NCP payments only as a last resort. For the 2003 NCP assessment, however,
the Council was required to assess whether governments had met their
agreed obligation to conclude the legislation review and reform program at
30 June 2002. No government met this obligation, so the Council
recommended the most significant competition payment reductions since the
commencement of the NCP. Furthering the work of the 2003 NCP assessment
(and the 2004 NCP assessment), this 2005 NCP assessment considers
governments’ progress in the outstanding areas of noncompliance.

COAG (2000) asked the Council, when assessing the nature and level of a
payment reduction or suspension recommended for a particular state or
territory, to account for:

e the jurisdiction’s overall commitment to the implementation of the NCP
e the effect of one jurisdiction’s reform efforts on other jurisdictions
e the impact of the jurisdiction’s failure to undertake a particular reform.

The Council interprets COAG’s guidance to mean that individual minor
breaches of reform obligations should not necessarily have adverse payment
implications if the responsible government has generally performed well
against the total NCP program. Nevertheless, a single breach of obligations in
an 1important area of reform may be the subject of an adverse
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recommendation, especially if the breach has a large impact on another

jurisdiction.

The Council’s advice in this 2005 NCP assessment informs the Australian
Government’s distribution of NCP payments in 2005-06. Approximately
$800 million is available in 2005-06, based on the states and territories
meeting their reform obligations. This amount will be distributed among the
states and territories on a per person basis (table 1.2). The Council also
assesses the Australian Government’s progress in implementing the NCP
program, although the Australian Government does not receive NCP

payments.

Table 1.2: Estimated maximum NCP payments for 2005-062

Government NCP payments in 2005-06 ($m)
New South Wales 266.2

Victoria 197.3

Queensland 156.3

Western Australia 79.3

South Australia 60.3

Tasmania 19.0

ACT 12.7

Northern Territory 7.9

Total 799.2

A Estimates are revised as new inflation and population growth rates are released.

Source: Government of Australia 2005.
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2 Competitive neutrality

Competitive neutrality (CN) policy aims to eliminate resource allocation
distortions by ensuring government businesses do not enjoy competitive
advantages over private companies as a result of their public ownership.
Clause 3 of the Competition Principles Agreement (CPA) sets down the CN
obligations, requiring governments to:

e 1impose on government business enterprises full Australian Government,
state and territory taxes, debt guarantee fees and regulations equivalent
to those faced by private sector businesses, and corporatise these
enterprises ‘where appropriate’

e implement the same measures for other ‘significant’ government business
activities or ensure the prices that those activities charge for goods and
services account for tax or tax equivalents, debt guarantee fees and
equivalent regulations, and reflect full cost attribution.

Each government is free to determine its own agenda for implementing CN
principles and is required to implement the principles only to the extent that
the benefits are expected to exceed the costs. Clause 7 of the CPA requires
governments to apply CN principles to local government business activities.

The National Competition Council’s assessment of governments’ compliance
with the CN obligations is based on each government’s measures to:

e apply CN principles to all government business enterprises and significant
government business activities (including local government businesses) to
the extent that the benefits outweigh the costs

e effectively investigate and act on complaints that significant government
business activities are not applying appropriate CN arrangements.

In addition this year the Council draws on the latest findings of the
Productivity Commission’s (PC) three-year research program into the
performance of government trading enterprises.

Changes to competitive neutrality
coverage

Governments have adopted various criteria for establishing the significance of
a government business, such as its absolute size or its perceived impact on
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the market. All governments have appropriate CN policies in place that apply
to government business enterprises and to other significant (and local
government) business activities.

Governments’ CN policy statements specify coverage criteria. In its NCP
assessments, the Council summarises changes to the application and
coverage of CN principles reported by governments in their NCP annual
reports. Changes to the approach and coverage of CN policy since the 2004
NCP assessment are noted below:

New South Wales: State Water, formerly a business unit within the
Department of Energy, Utilities and Sustainability, and Sydney Ferries
were corporatised on 1 July 2004.

Victoria: The Department for Victorian Communities, in conjunction with
the Victorian Competition and Efficiency Commission (VCEC), the
Department of Premier and Cabinet and the Municipal Association of
Victoria investigated local councils’ NCP compliance. Seventy-seven
councils were found to be fully compliant and five needed to meet with the
VCEC to clarify their CN policies. Victoria’s 2004 NCP annual report
noted that nine councils were assessed as requiring CN compliance
training. This training has since been undertaken.

Western Australia: In relation to smaller government businesses
considered to be significant, Western Australia’s practice is to review
whether subjecting the business activity (that is, ‘coverage’) to CN is in the
public interest. Unlike the situation in most other jurisdictions, a CN
complaint against a government business cannot progress if the business
1s not covered.

— Land Information Statutory Authority: In October 2003 Cabinet
approved the establishment of a Land Information Statutory Authority.
The department identified that the authority would operate in
contestable markets, and a review concluded that the authority should
be subject to CN principles.

— radiation oncology: In Western Australia, one private and one public
provider actively compete in the market for radiotherapy services.
Since 2002, the private provider has claimed that the public provider’s
practice of bulk billing private patients places the private provider at a
competitive disadvantage. A CN review may take place in 2006 (see the
section on complaints below).

— Eastern Goldfields Transport Board: Western Australia does not
propose to undertake a CN review of the Eastern Goldfields Transport
Board, despite a complaint against its charter bus operations.

South Australia: In November 2004, the South Australian Government
introduced policy guidelines for a new ownership framework for public
non-financial corporations. The framework covers three areas: community
service obligations, dividend payments and capital structure. The
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government approved implementation of the new ownership framework
for the South Australian Water Corporation (SA Water) and the South
Australian Forestry Corporation (ForestrySA). The new framework
supersedes the government’s 1996 community service obligation (CSO)
policy framework. Currently, specific CSO payments are only made to SA
Water and ForestrySA. The Department of Treasury and Finance seeks
advice from all agencies annually to confirm ongoing CN compliance for
each significant business activity and to identify any new significant
business activities.

e Tasmania: From 1 July 2004, the Valuation of Land Act 2001 (Tas.) and
the Local Government Act 1993 (Tas.) were amended to remove
impediments that prevented the imposition of rates on all government
business enterprises. An exemption from rating was provided for the land
on which Hydro Tasmania’s generation assets are located. Instead, a
memorandum of understanding is being negotiated with Hydro Tasmania,
under which the business will pay a rates equivalent to the State
Government. The memorandum is an interim arrangement, pending
legislative amendments to require Hydro Tasmania to pay a rates
equivalent.

Processes for handling complaints

Effective CN policy implementation requires that governments have
mechanisms in place to investigate complaints that their businesses breach
CN policies. Accordingly, CPA clause 3 requires governments to have a CN
complaints handling mechanism. All governments have instituted complaints
processes, and their 2005 NCP annual reports document recent complaints
and investigations.

Australian Government

The Australian Government Competitive Neutrality Complaints Office
(AGCNCO) is an autonomous unit within the Productivity Commission. Any
individual or organisation can lodge a complaint on the grounds that: an
Australian Government business activity has not been exposed to CN
arrangements; that it is not complying with the arrangements; or that the
arrangements are ineffective. The AGCNCO can recommend remedial action
or that the Treasurer initiate a formal public inquiry into the matter.

The AGCNCO carried out one formal investigation in the period 1 July 2004
to 31 March 2005. On 27 April 2004, Chandler Enterprises lodged a CN
complaint with the AGCNCO against EDI Post, a business unit of Australia
Post. Chandler Enterprises alleged that mail house services undertaken by
EDI Post are priced below commercial rates and derive an advantage in the
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market through access to details about the mail volumes of competitors’
clients, contrary to CN principles.

The AGCNCO found that EDI Post sets prices in accord with CN principles
and that there is no evidence that EDI Post has obtained competitor
information from other areas of Australia Post that could provide it with a
competitive advantage. Consequently, it found that no further action is
required in relation to this complaint.

New South Wales

The New South Wales Government has two mechanisms for dealing with CN
complaints against government businesses. The State Contracts Control
Board (SCCB) investigates CN complaints relating to tender bids made by
government businesses (except those bids relating to local government). The
Independent Pricing and Regulatory Tribunal (IPART) investigates all other
CN complaints. The IPART and the SCCB investigate complaints that are
referred by the Premier.

Complaints against local government businesses are initially referred to the
relevant council for consideration. The Department of Local Government can
review the matter if the complainant is not satisfied with the outcome. In its
2005 NCP annual report, New South Wales noted that the department did
not receive any complaints requiring investigation.

In March 2005, the Premier received a complaint relating to the commercial
activities of the Sydney Ferries Corporation. The complaint was referred to
Sydney Ferries for an initial response. In the event of an unsatisfactory

outcome, the complainant may request that the Premier refer the matter to
IPART.

Victoria

The VCEC investigates complaints made by any affected person or business
about a government business that may not be applying CN. It also advises
government agencies on how to implement CN—for example, by providing
training. The VCEC seeks information on CN compliance from agencies
within three months of a breach of policy being found and reports to the
government on this compliance.

In its 2005 NCP annual report, Victoria detailed new CN complaints against:

e the City of Greater Geelong, in relation to a proposal to allocate funds to
upgrade a livestock exchange. The VCEC investigated the complaint
which was resolved with no action required.
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e the Rural City of Wangaratta, in relation to the pricing of a successful
tender bid prepared by the council for the provision of local government
enforcement services. The VCEC has commenced an investigation.

¢ the Moyne Shire Council, in relation to the pricing of a successful tender
bid by the council for the provision of road construction services. The
VCEC has commenced an investigation.

Queensland

The Queensland Competition Authority (QCA) and the Queensland Treasury
are responsible for the administration of CN in Queensland. The Queensland
Treasury investigates CN complaints made against significant government
business activities on matters that are outside the QCA’s jurisdiction. Local
governments are required to have processes to deal with CN complaints about
their business activities. They may, however, nominate the QCA as a referee
for complaints against their significant business activities. In addition, the

outcomes from the local government complaints process may be referred to
the QCA.

In its 2005 NCP annual report, the Queensland Government reported that
the QCA has not formally investigated any CN complaints since April 2004.
The Queensland Treasury received several inquiries during 2004-05, with two
resulting in CN complaints being lodged:

e Cooper Creek Wilderness, a commercial eco-tour operator on freehold land
within a world heritage area, complained that the Queensland Parks and
Wildlife Service’s partial cost recovery from commercial operators, but not
from independent travellers, places its business at a competitive
disadvantage. The Queensland Government contends that the matter will
not be addressed through the CN complaints process, because Queensland
Parks and Wildlife Service is not a business activity.

e Pavement Management Services alleged that the Department of Main
Roads selected ARRB Transport Research Limited, a successful applicant
in a tender to develop road condition evaluation training across
Queensland, on the basis of its government ownership. Treasury concluded
the tender process did not breach CN principles in this case, but
recommended that the Department of Main Roads improve its
communication strategies. The department subsequently confirmed that it
had ‘revamped’ its CN policies, procedures and compliance manuals, and
improved its awareness and compliance programs.

Western Australia

Western Australia’s complaints handling process involves complainants
initially making contact with the agency alleged not to be complying with CN
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to discuss and, if possible, resolve the matter. If resolution cannot be reached,
complainants can lodge a complaint with the complaints secretariat located
within the Department of Treasury and Finance. Where the secretariat
assesses a complaint warrants further investigation, it carries out the
investigation and reports its finding to the government’s Expenditure Review
Committee.

In its 2005 NCP annual report, Western Australia advised that two formal
CN complaints were received:

e In November 2004, a tourism wholesaler complained about the WA
Visitor’s Centre and the WA Tourism Network activities of Tourism
Western Australia. The complainant alleged that the booking prices
charged to tourism operators by the Visitor’'s Centre fail to recover costs
and that the full costs of operating the Tourism Network are not reported
by Tourism Western Australia, such that that Tourism Network competes
unfairly with commercial booking agents. The allegation against the
Visitor’s Centre was deemed invalid, because a 2001 CN review found that
the cost of implementing CN for the Visitor’'s Centre outweighed the
benefits. The allegation against the Tourism Network was deemed worthy
of investigation because the 2001 CN review found that full cost recovery
principles should apply. In May 2005, the government authorised an
investigation (in progress) into the Tourism Network’s compliance with
CN.

e In February 2005, a private waste disposal operator complained that its
septage waste disposal site was unable to compete with a similar disposal
business operated as a joint venture between the Water Corporation and
the City of Albany. The complainant alleged that the joint venture’s
charges were insufficient to cover costs. The Water Corporation is subject
to CN, so its involvement in the joint venture should be on a competitively
neutral basis. Accordingly, in May 2005 the Government authorised an
investigation (in progress) into the corporation’s compliance with CN. In
relation to the City of Albany, its share of the joint venture’s annual
income would need to exceed $500 000 for it to be regarded as a significant
business activity. If this test is satisfied, the benefits and costs of applying
CN to the city’s involvement in the joint venture would need to be
assessed. The City of Albany would be responsible for carrying out this
review.

South Australia

South Australia appoints competition commissioners who can be assigned to
investigate CN complaints. The Department of Premier and Cabinet provides
a secretariat for the complaints mechanism. On receipt of a written
complaint, the secretariat first refers the matter to the relevant state or local
government agency for investigation, response and possible resolution. Where
the complaint cannot be satisfactorily resolved, the secretariat considers
assigning it to the competition commissioner.
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The South Australian Government reported that no new CN complaints were
received in 2004. A complaint lodged in 2003 against the Adelaide Festival
Centre Trust was referred to the competition commissioner in July 2004. The
commissioner’s investigation is underway.

Tasmania

The Tasmanian Government Prices and Oversight Commission is responsible
for the complaints process. It considers complaints after the complainant has
discussed the alleged contravention of CN policy with the government body
against which the complaint is made. The commission reports to the
Treasurer and the relevant portfolio minister. Where a complaint concerns a
government business activity that is not subject to the CN principles, the
commission considers whether failure to apply the principles to that business
activity has adversely affected the complainant.

The Tasmanian Government reported that the Government Prices and
Oversight Commission did not receive any CN complaints in 2004.

The ACT

The Independent Competition and Regulatory Commission is the responsible
authority in the ACT for investigating CN complaints. In its 2005 NCP
annual report, the ACT Government noted that the commission did not
investigate any CN complaints in the twelve month ending 31 December
2004.

The Northern Territory

The Northern Territory Treasury handles CN complaints. The decision to not
establish a specialist complaints mechanism reflects the government’s view
that the cost of such an undertaking would outweigh the benefits, given the
territory’s relatively small population.

In its 2005 NCP annual report, the Northern Territory Government noted
that the Northern Territory Treasury did not receive any CN complaints in
the 12 months to 31 March 2005.

Financial performance outcomes

To fulfil the CN principle that government business enterprises should not
enjoy any net competitive advantage simply as a result of their public sector
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ownership, governments must demand from their businesses a level of
financial performance that is similar to that of privately owned businesses
with comparable risk profiles. Continuing past analytical work, the
Productivity Commission monitored the financial performance, from
1999-2000 to 2003-04, of 83 government business enterprises (which the
commission calls government trading enterprises—GTEs) that controlled
$174 billion of assets in 2003-04 and generated $55 billion in revenue (PC
2005b).

The commission observed a pronounced improvement in the financial
performance of GTEs from the early 1980s. Nevertheless, in 2003-04, over
half of the GTEs monitored recorded rates of return below the risk-free rate.!
An even greater number failed to earn a commercial rate of return (a return
that includes a margin sufficient to compensate for risk).

Looking at industry sectors, the commission found that the financial
performance of the electricity, ports, water and urban transport sectors
improved in 2003-04, while the results for the forestry and rail sectors were
lower than in 2002-03 (table 2.1).

Table 2.1: GTE return on assets by industry sector

Sector (per cent) 2003-04 2002-03
Electricity 7.8 7.0
Water 4.8 4.6
Urban transport 0.7 0.1
Railways -10.5 1.4
Ports 7.2 4.8
Forestry 1.8 7.0

Source: PC 2005b.

The Council has re-analysed the return on assets data collected by the
commission by jurisdiction. Care must be exercised in interpreting the results
owing to important differences in the industry composition of jurisdictional
portfolios. Nevertheless, the GTE portfolios of four of nine jurisdictions
provided returns above the risk-free rate (the Australian Government,
Queensland, Western Australia and the Northern Territory) which was one
less jurisdiction than in the previous year. Only one GTE portfolio (owned by
the Australian Government) earned a return that could be confidently
regarded as commercially satisfactory (table 2.2). The GTE portfolios of three
jurisdictions—New South Wales, South Australia and Tasmania—earned
aggregate returns significantly below the risk-free rate in both 2002-03 and
2003-04.

1 Estimated by the Productivity Commission as 5.7 per cent in 2003-04, based on the
average rate of return on 10-year Australian Government bonds.
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Table 2.2: GTE return on assets, by jurisdiction, weighted by size

Jurisdiction (per cent) 2003-04 2002-03
Australian Government 19.6 15.4
New South Wales 1.8 2.7
Victoria 5.1 6.0
Queensland 5.8 6.0
Western Australia 7.4 7.1
South Australia 5.0 5.2
Tasmania 4.7 4.4
Northern Territory 6.2 2.9
ACT 4.2 6.2

Source: National Competition Council analysis of data from PC 2005b.

Forestry businesses

The Council has taken a specific interest in the performance of government
forestry businesses, owing to longstanding community concerns that timber
harvested by these businesses may be underpriced. According to the
Productivity Commission, monitored government forestry businesses earned
a 1.8 per cent aggregate return on their assets in 2003-04, down from 6.7 per
cent in 2002-03 (table 5.1). As the commission noted, the profitability of
forestry businesses can vary dramatically from year to year, recognising
movements in the market value of standing forests, which flow predominantly
from changes in demand for timber products. For performance monitoring
purposes, annual rates of return need to be assessed in the context of longer
term trends and other relevant information. The results reported by the
commission (table 2.3) illustrate this volatility—particularly for DPI Forestry,
which suffered a much smaller forest revaluation gain in 2003-04 than in
earlier years. Only one business—ForestrySA—showed a return above the
risk-free rate in 2003-04, down from three businesses in 2002-03.

Two businesses—State Forests of NSW and Forestry Tasmania—produced
returns consistently below the risk-free rate over the period 2001-02 to
2003-04. The Council’s 2004 NCP assessment report provides explanations by
the respective governments. In the case of State Forests of NSW, the low
returns reflected:

e heavy investment in expanding its plantation estate over the past 10-20
years, which has significantly expanded its asset base and the annual
costs of protecting and enhancing growth stock

e the available cut exceeding processing capacity, weakening State Forests’
bargaining power.

The government expects State Forests’ profitability to improve over the next
10 to 15 years as plantations mature and are harvested and processing
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capacity expands, lifting prices (Government of New South Wales 2004a).
State Forests is funded for the provision of community service obligations
such as recreational facilities and community fire protection.

Similarly, the Tasmanian Government argues that Forestry Tasmania’s low
returns reflect recent substantial investment in expanding its plantation
estate, and that these returns will improve as these plantations mature. The
enterprise is expected to meet or exceed its weighted average cost of capital
on all new investments, but not on assets managed for non-commercial
purposes, such as parkland (Forestry Tasmania 2003). Estimating the cost of
managing non-commercial assets can be complicated as some relevant costs
are jointly incurred with managing commercial assets. Nevertheless the
Tasmanian Government’s failure to fully fund community service obligations
delivered by Forestry Tasmania obscures the underlying performance of the
enterprise. This issue is likely to have contributed to persistent doubt in the
community about the economic viability of the enterprise’s investments and
pricing.

Table 2.3: Forestry GTE return on assets

GTE (per cent) 2003-04 2002-03 2001-02
State Forests of NSW 2.2 0.5 2.4
DPI Forestry (Queensland) -3.3 23.8 10.6
Forests Products Commission 3.9 7.6 6.4
(Western Australia)

ForestrySA 6.1 6.8 4.6
Forestry Tasmania 3.2 -0.6 1.0

Source: PC 2005b.

Assessment

Governments’ application of CN to major government business enterprises
and other significant business activities is well advanced. In all jurisdictions,
major government business enterprises have been corporatised, other
significant businesses have been exposed to CN principles and complaints
units established.

Governments are free to determine their agendas for implementing CN, so a
divergence in approaches is not surprising. New South Wales applies CN
principles to all government businesses unless a specific case is made that the
costs of applying CN would exceed the benefits. Conversely, Western
Australia has high threshold coverage criteria, such that some
sectors/businesses are exempt unless a ‘coverage review’ determines that CN
should apply—the complaints mechanism cannot act until the activity is
deemed to be covered. In the state, for example, one private and one public
radiotherapy service provider actively compete with each other. In 2002, the
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private provider alleged that the public hospital’s practice of bulk billing of
private patients places the private provider at a competitive disadvantage
(box 2.1). A coverage review may occur in 2006 and depending on the review
outcome, a CN complaints investigation may arise. In other jurisdictions, this
matter would have been resolved.

Some governments appear reluctant to apply CN principles to the commercial
activities of universities. In this regard, however, Western Australia has been
proactive: its universities have been subject to CN (including a complaints
process) since the government endorsed a review of universities’ business
operations in 2003.

Governments’ complaints mechanisms are generally operating satisfactorily
but there is scope for improvement. In some jurisdictions, the relevant
portfolio minister decides whether complaints should be heard, which may
create adverse perceptions about the independence of the process. In some
states, a complaint against a government businesses must, in the first
instance, be made to that government business. While this requirement may
be effective in achieving a relatively quick resolution of the compliant, it is
questionable whether it should be mandatory. The need to initially seek
resolution with the relevant government business may deter complainants
who fear retribution—for example, businesses that compete for government
tenders.

Box 2.1: Competitive neutrality coverage reviews

Western Australia does not require businesses operated by public hospitals to apply CN
principles. The Council has raised this matter with the government on many occasions
since mid-2002, when a private radiation oncology company advised the Council of its
concerns about competing with the radiation oncology department of Perth’s Sir Charles
Gardiner public hospital (SCGH). The Western Australian Health Minister deferred any
decision on this matter until a national inquiry into radiation oncology (the Baume inquiry)
was completed. The findings of the Baume inquiry were released in September 2002, and
an Australian Health Ministers conference endorsed the final report of the Radiation
Oncology Jurisdictional Implementation Group made in response to the Baume report.

In mid-2004, officers from the Health Department, the Department of Treasury and
Finance (DTF) and SCGH met to determine whether a CN review should be conducted. The
Health Department contended that the service did not satisfy the criteria for a significant
government business activity and, therefore, did not fall within the ambit of the state’s CN
policy. However, the DTF noted that the installation of new linear accelerators by July 2005
would increase the value of SCGH’'s asset base to approximately $10 million—the state’s
CN ‘significance’ threshold. The DTF and SCGH subsequently agreed that a CN review
should be conducted in July 2005. In August 2004, the Health Minister committed to a CN
review. However, the Health Department subsequently advised that the plan to install
linear accelerators had been delayed to January 2006. Given that the CN review is
contingent on this expansion, it too has been delayed.

The performance of government businesses has improved as CN has
promoted a more dynamic culture through greater transparency and
accountability. The adoption of CN principles, including the capacity for
private businesses to compete with government businesses on an equal
footing, has improved businesses’ efficiency, encouraged better services and
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more cost-reflective prices for goods and services, and resulted in a more
efficient allocation and use of (private and public) resources.

Notwithstanding this progress, the Productivity Commission’s performance
monitoring of government trading enterprises reveals that most are not
achieving fully commercial levels of financial performance. This shortfall
could reflect a range of factors, including failure to ensure appropriate
pricing, inefficient cost structures, uneconomic activities, over valued assets
and/or unfunded community service obligations. Whatever the explanation,
poor financial performance by GTEs indicates that the community could
derive greater benefits if some resources were allocated to different uses.
Governments generally met the explicitly stated obligations of CN several
years ago, but realising the objective of CN still appears some way off,
bringing into focus the CN obligations that are only implied.

In its latest research paper on GTEs, the Productivity Commission argued
that governments, to achieve the objective of CN, must commit to improve the
external governance arrangements for GTEs, by:

e clarifying the objectives of GTEs, ensuring a commercial focus is central,
and fully funding any community service obligations

e making a clear distinction between external and internal governance,
increasing the independence of GTE boards, and improving the
transparency of the role of ministers

e strengthening accountability for performance, such as through making
statements of corporate intent publicly available.

These matters are bundled within the CN obligation to adopt a
corporatisation model, where appropriate and to the extent that the benefits
exceed the costs.

The Council encourages governments to consider options for strengthening
their corporatisation models, as well as accelerating investigation processes
and any necessary remedial actions. After a decade’s experience of different
models across Australia, the Council urges governments to take the
opportunity to search for and adopt only the very best practices for
governance of business enterprises.
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3 Structural reform of public
monopolies

Protection of public monopolies from competition through regulation or other
policies allows anticompetitive market structures to develop. Rectifying
strategies include liberalising market access and ensuring public monopolies
adhere to competitive neutrality principles. These strategies, however, will
not always be sufficient to establish effective competition. Structural reform
may be needed to dismantle an integrated government monopoly business.
Such reform can involve separating the (potentially) competitive elements
from the monopoly elements.

Structural reform is important where a public monopoly is to be privatised.
Privatisation without structural reform could result in a private monopoly
supplanting the public monopoly, with few real gains and potentially
considerable risks. Clause 4 of the Competition Principles Agreement (CPA)
sets out obligations of governments that aim to reduce the risks of such
adverse outcomes. Governments agreed to undertake the following before
privatising a public monopoly or introducing competition to a sector supplied
by a public monopoly:

e relocate regulatory functions away from the public monopoly to prevent it
from enjoying a regulatory advantage over (potential) competitors—CPA
clause 4(2)

e undertake a review accounting for
— the appropriate commercial objectives of the public monopoly

— the merits of separating potentially competitive elements from the
natural monopoly elements

— the best way to separate regulatory functions from a monopoly’s
commercial functions

— the most effective way of implementing competitive neutrality

— the merits of any community service obligations (CSOs) provided by the
public monopoly, and the best means of funding and delivering those
CSOs

— price and service regulations to be applied to the relevant industry

— the appropriate financial relationship between the owner of the public
monopoly and the public monopoly—CPA clause 4(3).
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In its National Competition Policy (NCP) assessments, the National
Competition Council has considered each jurisdiction’s compliance with its
CPA clause 4 obligations. Western Power (Western Australian Government)
and AWB Limited and Telstra (Australian Government) were previously
assessed as not complying with these obligations. Developments in these
areas in 2005 are discussed below.

Western Power

In the 2003 NCP assessment, the Council reported that the Western
Australian Government had endorsed the recommendations of the Electricity
Reform Task Force, including the following relating to the state’s CPA clause
4 obligations:

e the vertical disaggregation of Western Power into generation, network and
retail entities in the South West Interconnected System, and a regional
power entity in the North West Interconnected System and
non-interconnected systems, by 1 July 2004

e the development of an electricity access code by 1 January 2004 and the
operation of the new access framework and licensing regime by 1 January
2005.

At the time of the Council’s 2004 NCP assessment, Western Australia’s
Electricity Industry Act 2004 had implemented several task force reforms: it
provided for the development of a wholesale market in the south west of the
state, an independent licensing regime for electricity industry participants, a
third party access code and consumer protection measures. The wholesale
market is expected to commence in July 2006. An independent Economic
Regulatory Authority commenced on 1 January 2004 to administer the
electricity licensing regime. The establishment of the independent regulator
is consistent with Western Australia’s obligations under CPA clause 4(2).

However, the government had not disaggregated Western Power into
generation, network, retail and regional entities. The Electricity Corporations
Bill 2003, required to implement the disaggregation, was introduced in
October 2003, but was withdrawn when it became evident that the Bill would
not pass. The failure to implement this key reform meant for the 2004 NCP
assessment that Western Australia was in breach of its CPA clause 4(3)
obligation.

The government recently introduced the Electricity Corporations Bill 2005
into Parliament to split Western Power into four independent functional
entities by 31 March 2006. On 22 September 2005, Western Australia passed
the Electricity Corporations Act 2005.

The Council assesses that the Western Australian Government has met its
CPA clause 4 obligations.
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AWB Limited

Until 1999 the Wheat Marketing Act 1989 prohibited the export of wheat by
anyone other the Australian Wheat Board, a statutory authority, unless the
board had given its consent.

In 1999 the board’s commercial business and assets were transferred to a
company, AWB Ltd, owned by wheat growers. The Act had been amended to
reconstitute the board itself as the Wheat Export Authority (WEA) with the
function of controlling the export of wheat. The WEA had also given the
function of monitoring the performance of AWB Ltd’s subsidiary, AWB
International Ltd (AWBI), in relation to the export of wheat and reporting on
the associated benefits to growers.

The WEA'’s power to control wheat exports was constrained however. The Act
allowed AWBI to export wheat without the WEA’s consent. Further, the WEA
had to consult AWBI before consenting to the export of wheat by another
party, and could not give such consent without the prior approval of AWBI,
unless the wheat is exported in bags or containers.

In early 2000 the Australian Government commissioned an independent
review of the amended Act under CPA clauses 4 and 5 (see also chapter 10).
The review, released on 22 December 2000, found in relation to CPA clause 4
that the Act had not achieved a clear separation of the regulatory and
commercial functions of the Australian Wheat Board and that the structure of
the WEA board, set out in the Act to include two members nominated by the
Grains Council of Australia, did not give the WEA sufficient independence. It
recommended that the government amend the Act to:

e ensure the WEA is totally independent

e allow, for the three years until a further review already scheduled for
2004, the WEA to consent to the export of:

— wheat in bags and containers without consulting AWBI
— durum wheat without obtaining the AWBI’s written approval.

The government responded in April 2001 by declining to amend the Act. The
government argued that removing the AWBI’s role in these arrangements
would significantly change the balance between the operations of the WEA
and the AWBI, which might have affected the AWB Limited’s then proposed
listing on the Australian Stock Exchange.

In 2003 and 2004 the Council assessed that the government had not met its
CPA clause 4(3) obligation as it had not conducted a review before privatising
the former Australian Wheat Board and, further, gave insufficient grounds
for declining to implement the recommendations of the post-privatisation
review conducted in 2000.
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The Council has looked again at this matter and now accepts that the
government did, prior to the privatisation of the former Australian Wheat
Board, review relevant matters including the appropriate commercial
objectives of AWBI, the ownership structure and the most effective means of
separating regulatory functions from commercial functions, and that the
government asked the 2000 NCP review to revisit some of these matters—
particularly the separation of regulatory and commercial functions.

Following the 2000 NCP review the government has not reduced AWBI’s role
in the regulation of wheat exporting. This reflects the government’s policy of
allowing wheat exports by parties other than AWBI only where these
complement those of AWBI, protecting AWBI from any significant direct
competition in the export of wheat, in contrast to the recommendations of the
2000 NCP review that the government trial direct competition in certain
areas of the wheat export trade. As noted in Chapter 10 the government has
not shown this restriction on competition is in the public interest and
therefore has not met its CPA clause 5 obligations.

The government has also not directly addressed the recommendation of the
2000 NCP review that it amend the Act to ensure the independence of WEA.
With the continuation of the export monopoly, the monitoring of the
performance of AWBI in exporting wheat for the benefit of growers is
particularly important, and the independence is necessary for such
monitoring to be effective. However, the government acknowledged concerns
about the independence of the WEA when it removed responsibility for
conducting the 2004 performance review from the WEA, assigning it to an

independent panel, and widening the review to consider the performance of
the WEA itself.

The implications for the Australian Government’s compliance with its CPA
obligations are that:

e the government continues to restrict competition in the export of wheat—a
breach of CPA clause 5

e the obligations under CPA clauses 4(2) and 4(3) arise from the
introduction of competition, which the government has not yet done in any
significant way

e the government has privatised the monopoly—a trigger under CPA
clause 4(3)—but there is no meaningful competition in exporting, so
regulatory separation has no real role to protect competition.

The Council finds that the Australian Government has met its CPA clause 4
obligations arising from the privatisation of the former Australian Wheat
Board, albeit that these obligations have been reduced by the government’s

determination to continue the restriction of competition in wheat exports (a
breach of CPA clause 5).
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Telstra

Legislation in 1997 and 1999 provided for the part privatisation of Telstra
which triggered commitments for the Australian Government under CPA
clause 4 to review ‘the merits of separating natural monopoly elements from
potentially competitive elements of the public monopoly’ before privatising a
public monopoly. In regard to this obligation, the Council reported in its 1999
NCP assessment that:

This examination should have been undertaken prior to the partial
privatisation and should have involved considering the merits of
structurally separating the local fixed network from the non-monopoly
elements of Telstra’s business, or alternatively, arrangements for ring-
fencing the local fixed network and Telstra’s business units. (NCC
1999, p. 338)

The Australian Government advised the Council that it considered that it had
satisfied this requirement through related reviews. Moreover, it contended
that it preferred, rather than pursuing structural separation, to prohibit
anticompetitive conduct through part XIB of the Trade Practices Act 1974 and
to facilitate access to telecommunications services under part XIC of that Act.

In 2000, the Australian Government asked the Productivity Commission to
review telecommunications regulation, but instructed it not to inquire into
options for the structural separation of Telstra. The Commission made
recommendations to improve the efficiency of the regime regulating access to
the telecommunications network. Taking account of these recommendations,
the Australian Government made legislative changes requiring Telstra to
prepare separate accounts for its wholesale and retail operations (accounting
separation). The Australian Competition and Consumer Commission
introduced changes to the record-keeping rules that it applies to major
telecommunications companies, to complement the introduction of accounting
separation by Telstra. These reforms somewhat mitigate concerns about the
market power of Telstra.

Through the Productivity Commission’s review and the subsequent legislative
changes, the Australian Government has made efforts to meet its NCP
obligations. Nevertheless, to have complied with its CPA obligations, the
Government should have considered the structural separation of the network
in a formal way. At the time of the 2004 NCP assessment therefore, the
Council reaffirmed its finding that the Australian Government was in breach
of its CPA clause 4 obligation.

In 2005, the Productivity Commission released its Review of National
Competition Policy reforms. It stated that full vertical separation of Telstra’s
network and retail services would involve substantial transaction costs that
‘tip the balance’ against full separation. The commission concluded that:

The ... discussion of structural separation options highlights the

b

difficulties of ‘unscrambling the structural egg’ in the
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telecommunication sector. Significant vertical or horizontal separation
options may have been feasible or desirable when the company was
still in full public ownership or before new investment ... However,
partial privatisation and the impending full privatisation have
significantly increased the Ilikely costs and difficulty of major
structural changes. (PC 2005a, p. 246)

The commission recommended that the Australian Government bring
forwards (from 2007) its scheduled review of telecommunications regulation
before the sale of Telstra, with the terms of reference providing for an
assessment of whether further operational separation of Telstra’s wholesale
and retail arms would yield net benefits (PC 2005a, p. 247).

In response, the Australian Government brought forward its review of
telecommunications regulation which found that operational separation was
warranted. In September 2005, the government introduced legislation
(subsequently passed) for an operational separation framework imposed on
Telstra through a licence condition in the Telecommunications Act 1997.
Under the licence condition Telstra will develop an operational separation
plan for approval by the minister (subject to matters set out in the
legislation). If it becomes apparent that Telstra is not complying with its
obligations under the licence condition, the minister will be able to direct
Telstra to provide a rectification plan. If Telstra fails to comply with its
obligations under the rectification plan, the Australian Competition and
Consumer Commission or the Australian Communication and Media
Authority may take enforcement action.

The Council has no evidence before it to question the validity of the
Productivity Commission’s recommendation for a review to consider the
merits of operational separation rather than structural separation. However,
it does not consider that the commission’s analysis of this matter—which
constituted one element of a broad ranging review on the impact of the NCP
and candidates for a new reform agenda—is a substitute for the structural
review called for under CPA clause 4.

The potential benefits of full vertical separation of Telstra’s wholesale and
retail arms might not be sufficiently large to override the efficiency and
transaction costs that would be entailed. Nevertheless, the CPA clause 4
obligation is clear. To comply, the Australian Government needs to undertake
a review that definitively establishes the potential costs and benefits of
structural separation relative to less stringent structures such as operational
separation. The Council thus assesses that the Australian Government has
not met its CPA clause 4 obligations.

Page 3.6



4 New legislation that
restricts competition

Governments’ obligations

Clause 5(1) of the Competition Principles Agreement (CPA)—the guiding
principle—obliges governments to ensure legislation (box 4.1) does not
restrict competition unless it can be demonstrated that the benefits of the
restriction to the community as a whole outweigh the costs, and the objectives
of the legislation cannot otherwise be achieved. Complying with CPA clause 5
obliges a government to ensure:

e its stock of legislation satisfies the guiding principle—CPA clause 5(3)
(discussed in chapters 9-19)

e all new legislation that restricts competition is consistent with the guiding
principle—CPA clause 5(5)

e legislation that restricts competition in the public interest is reviewed at
least once every 10 years to ensure it continues to meet the guiding
principle—CPA clause 5(6).

Together, CPA clauses 5(3), 5(5) and 5(6) aim to ensure that no legislation—
existing, new or continuing—unnecessarily restricts competition. It is
important to recognise, however, that regulations that impede efficiency but
which do not involve competition restrictions may never have been addressed
under the NCP. Similarly, the National Competition Council has sometimes
questioned the extent of compliance and administration (‘red tape’) and
efficiency costs imposed to support competition restrictions found to be in the
public interest. Where an excessive compliance burden has a non-
discriminatory impact, the legislation may still meet the requirements of CPA
clause 5.

An assessment of the public benefit of restricting competition to achieve
governments’ objectives should occur through rigorous examination before
legislative proposals are developed. Most Organisation of Economic
Cooperation and Development (OECD) nations have systems to improve
regulatory quality. Generally, in Australia, where new legislation involves
competition restrictions with nontrivial effects, a regulation impact
assessment is triggered. The key tool is the regulation impact statement (RIS)
—also referred to as a regulation impact assessment, a competition impact
analysis or a public benefit test. A RIS is a document prepared by an agency
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responsible for a regulatory proposal. It formalises the analysis of the impact
of a regulation, including an assessment of the risks, costs and benefits, and a
consideration of regulatory and nonregulatory alternatives.

Box 4.1: Primary, subordinate and quasi regulation

Forms of regulation include primary legislation (Acts of Parliament) and also subordinate or
delegated legislation in the form of:

e disallowable instruments—Regulations, statutory rules, By-laws, Orders, Ordinances,
instruments or Determinations made by an executive government according to the
powers bestowed by an authorising Act of Parliament. Delegated legislation must be
tabled in Parliament and can be disallowed (vetoed) by a motion agreed to by
members in any house of Parliament. Delegated legislation is scrutinised by a review
committee of the Parliament (such as the Senate Standing Committee on Regulations
and Ordinances at the Commonwealth level).

e nondisallowable instruments—instruments that are not subject to parliamentary
disallowance. They may be made by boards, agencies, statutory authorities or
departments, and are gazetted and/or tabled. The Radiocommunications (Spectrum
Licence Limits—2 GHz Band) Direction No. 2 of 2000, for example, imposed restrictions
on some potential bidders for radiofrequency spectrum.

A further category is quasi regulation, which includes rules, instruments and standards that
do not form part of explicit regulation. Examples of quasi regulation are industry codes of
practice, guidance notes (such as a statement issued by the Australian Securities and
Investments Commission concerning offers of securities made over the Internet),
industry—government agreements and accreditation schemes.

In its 2003-04 report Regulation and its review, the Productivity Commission,
drawing on the work of the Australian Government Office of Regulation
Review, observed that:

The RIS process is recognised internationally as playing a pivotal role
in improving the quality of regulation. RIS processes also reinforce
other processes of government designed to improve the quality,
transparency and administration of regulations. In 2003-04, RIS
processes were strengthened in several jurisdictions. Nevertheless,
some regulators continue to experience difficulties in complying with
such best practice processes. (PC 2004a, p. 1)

The integrity of the regulation impact assessment process is central to the
capability of governments to meet their CPA clause 5(5) obligation. The
process of ensuring governments develop effective and efficient regulation is
referred to as ‘gatekeeping’. The ‘gatekeeper’ is the entity with responsibility
for ensuring the requisite processes are followed to prevent poor quality
regulation.

Preserving the gains from reform

In 1996 around 1800 pieces of legislation were identified and scheduled for
review under the National Competition Policy (NCP) legislation review
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program. By June 2005, around 85 per cent of this legislation had been
reviewed and, where appropriate, reformed (see chapters 9-19).

The review program required a substantial commitment by governments and
has been pivotal in removing barriers to competition across activities as
diverse as the professions and occupations; agriculture, forestry and fishing;
retail trade; transport; planning and construction; and communications. The
outcome has been a material reduction in unwarranted regulatory
restrictions. Major reforms have been introduced in tandem with a systematic
transformation of a multitude of smaller productivity-detracting regulations.
While major reforms often deliver more apparent community benefits, the
cumulative effect of all reforms has greatly contributed to Australia’s enviable
economic performance over the past decade, with the myriad of smaller
reforms akin to stripping the excess kilos from an athlete.

Preserving these hard-won gains necessitates having mechanisms to lock in
the benefits from removing competition restrictions shown not to be in the
public interest. The impending conclusion of the legislation review program
should not be an opportunity to revert to discredited regulatory approaches.

It is against this backdrop that CPA clause 5(5) provides the community with
an assurance that:

e unwarranted anticompetitive restrictions will not resurface in new
legislation (‘backsliding’ on completed reforms)

e new legislation is tested to ensure restrictions on competition are in the
public interest and that objectives cannot be otherwise achieved.

Preventing ‘backsliding’

In April 2004, the Australian Government directed the Productivity
Commission to review the NCP and report on future areas ‘offering opportunities
for significant gains to the Australian economy from removing impediments to
efficiency and enhancing competition’. In undertaking this task, the commission
identified the importance of locking in the gains achieved to date:

Just as Australia cannot afford to forgo opportunities for further
competition related and other reform, so too must it avoid backsliding
on the many beneficial reforms undertaken over the last two decades,
or those that are still in the process of being implemented. For
example, any unwinding of competition policy would increase costs,
undermine incentives for future productivity improvement and reduce
the flexibility and adaptability of the economy to changing
circumstances. The ensuing reduction in Australia’s competitiveness
relative to countries that are continuing to improve, would in turn
detract from our future standard of living.

Page 4.3



2005 NCP assessment

Moreover, backsliding would send an unfortunate signal about the
commitment of governments to resisting pressure from sectional
interest groups. Hence, mechanisms that can help to lock in the gains
of previous competition related and other reforms should be a central
component of the procedural framework attaching to any future reform
agenda. (PC 2005a, p. 172)

The Council concurs that pressure from lobby groups to reverse agreed
reforms to promote their interests over the public interest is a cause of
backsliding. Even with the discipline of the NCP and the associated
competition payments, governments have been subjected to intense pressure
to block or moderate reform proposals derived from rigorous and independent
analysis (box 4.2).

Box 4.2: The influence of the Pharmacy Guild of Australia on pharmacy reforms

In 1999, the Council of Australian Governments (COAG) commissioned a national review of
pharmacy regulations and a subsequent working group to consider the review's
recommendations. The COAG endorsed outcome of this process included recommendations
that governments lift restrictions on the number of pharmacies that a pharmacist can own
and remove provisions that discriminate against friendly societies operating pharmacies.
The Australian Government affirmed its commitment to the COAG outcomes in its Third
Community Pharmacy Agreement with the Pharmacy Guild of Australia. The agreement
noted that ‘the parties are committed to achieving ... continued development of an
effective, efficient and well-distributed community pharmacy service in Australia which
takes account of the recommendations of the Competition Policy Review of Pharmacy and
the objectives of National Competition Policy’ (Department of Health and Ageing 2000, p.
8). However, no jurisdiction has implemented the COAG pharmacy reforms.

In 2004, New South Wales introduced a Bill to reform regulation consistent with the
national review outcomes. In response, the Pharmacy Guild mounted a strident campaign
to block reform. The Australian Government subsequently advised New South Wales along
with other jurisdictions that intended to make compliant reforms, that the COAG outcomes
could be diluted. This resulted in the retention of competition restrictions with no parallel in
other professions and for which no public interest justification was established.

A further consequence was the imposition of new restrictions in the ACT and the Northern
Territory. For example, previously, the Northern Territory did not cap the number of
pharmacies that a pharmacist could own, or prohibit ownership by persons other than
pharmacists. In 2004, however, the Territory indicated that it would introduce ownership
restrictions for pharmacies, such that friendly societies would be permitted only where
deemed by the Minister to meet the needs of the community. The Council requested the
territory to demonstrate the public benefit from such action. Accordingly, the territory
conducted an independent review of its proposal. Following advice from the Prime Minister
that no penalty would attach to the introduction of the new restrictions, the territory
advised that its review would not be made public. The new restrictions commenced in
February 2005.

In its 2004 NCP assessment, the Council stated that failure to implement the modest
reforms of the COAG review meant it was time for another rigorous review of pharmacy.
The Productivity Commission endorsed this view (PC 2005a, p. 265).

New legislation

A recent report by the Business Council of Australia estimated that the stock
of legislation across Australia is growing at around 10 per cent each year
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(BCA 2005). The Business Council found that Australian Parliaments added
33 000 pages of new laws and regulations in 2003.

In a recent speech, the Productivity Commission’s Chairman observed that
‘Australia has at least five or six hundred regulatory bodies’. For
Commonwealth legislation, he noted that:

With respect to statutory rules and disallowable instruments ...the
most recent information available indicates that over 7000 such
regulations were made in the five years to 2001-02. Beyond this is
much regulatory activity that doesn’t get seen by Parliament at all. As
a rule of thumb, all of this could be multiplied eight times to account
for state and territory regulations. (Banks 2005, pp. 6-7)

The volume of new legislation indicates the potential for new restrictions on
competition (and for excessive red tape) to be introduced. It is vital, therefore,
that new legislative proposals are tested appropriately. Regulation that
promotes the interests of the wider community lays the foundation for an
internationally competitive economy. Legislation that primarily serves the
interests of certain groups, industries and occupations—whether
intentionally or because it is ill-conceived or not rigorously assessed—can
impose a net cost on the community as a whole.

These potential costs of anticompetitive restrictions underscore the need for
vigorous scrutiny of new legislation. As the Productivity Commission stated:

Independent and transparent review and assessment processes are
critical to secure good outcomes, especially on contentious issues;
prevent backsliding; and promote public understanding of the
justification for reform. (PC 2005a, p. xxv)

The experience with the legislation review program demonstrates the
imperative for strong gatekeeping mechanisms to act as a countervailing force
against the reticence of governments to implement contentious reforms where
this could alienate an important constituency. The New South Wales
Government, for example, acknowledged this year that it did not release
independent review reports of its poultry industry regulation because to do so
would have made clear that the legislation is not in the public interest. The
government preferred to perpetuate restrictions on competition in full
knowledge that the legislation is not in the public interest (box 4.3).

In addition to the power of vested interests and voter coalitions, overly
expeditious policy making too can create pressure to pursue regulation with
unanticipated costs. The Council noted in its 2003 NCP assessment the haste
with which state governments regulated, without considered review, legal
professional advertising to address a perceived insurance crisis. At the
Commonwealth level, compliance with gatekeeping requirements has been
weakest for proposals that are politically sensitive and/or urgent. According
to Banks (2005), urgency encourages ministers and departments to
circumvent RIS processes for precisely the type of regulation that requires
detailed consideration.
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A further factor that can lead to regulation that is not in the public interest is
its potential off-budget capability. Regulation can provide a ‘cheap’ means to
achieve policy objectives. The Council has had to engage with governments
about regulatory proposals designed to engineer cross-subsidies between
certain groups rather than meet community service obligations through
transparent budget funded programs. Similarly, the Productivity Commission
found that regulations in relation to native vegetation forced farmers to bear
the costs of providing public benefits (PC 2004b).

Box 4.3: Withholding reforms shown to be in the public interest

The Poultry Meat Industry Act in New South Wales’ restricts competition between
processors and growers by setting base rates for growing fees and by prohibiting
agreements not approved by an industry committee. At the time of the 2003 NCP
assessment, the government failed to show that these restrictions were in the public
interest and had not conducted an open NCP review process. The Council recommended,
and the Australian Government imposed, a permanent deduction of 5 per cent of 2003-04
competition payments.

In March 2004, the New South Wales Minister for Agriculture sought the Council’s view on
the implications for the 2005 NCP assessment if the government submitted the legislation
for review. It was agreed, if the government initiated an independent NCP review of the
poultry legislation, that the Council would recommend a suspension of competition
payments for 2004-05, rather than another permanent deduction. And, on the
government’s implementation of NCP compliant reforms, the Council would recommend
lifting the suspension.

As agreed, the government commissioned an independent review of the Act, and the
Council recommended a specific suspension of 5 per cent of the state’s 2004-05
competition payments. Based on the recommendations of the NCP review, on 7 June 2005
the government announced reforms to remove the restrictions on competition and to
improve the operation of the Act. In introducing the amendments, which had broad
support among growers and processors, the minister outlined the history of the
government'’s strategy to block reforms. The minister stated:

In 1999 a joint industry government review was conducted, and in 2001 Hassall’s
conducted an independent review. Both reviews failed to support the current Act ...

... both the 1999 and 2001 reviews found a net public detriment with this Act. If that had
been revealed publicly at that stage, the Commonwealth would have moved on us two to
three years earlier.

... The government did not release the results of the reviews because it was protecting the
growers from the actions of the National Competition Council.

.. we were given the chance to conduct a third review ...
...the 2004 review, which has just been completed, confirmed the earlier findings.

. We kept the Act in place since 1999 because we were interested in protecting the
interests of growers. The New South Wales Government has protected those growers for
six years longer than the initial review. (Macdonald 2005).

The Council’s approach

Under CPA clause 5(5), each jurisdiction must demonstrate that new
legislative proposals restricting competition are consistent with clause 5(1).
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The Council has always interpreted this to mean that governments should
have robust regulatory gatekeeping arrangements in place. It considers that
effective gatekeeping requirements would meet the following principles:

e All legislation that contains nontrivial restrictions on competition should
be subject to a formal regulatory impact assessment to determine the most
effective and efficient approach to achieving the government’s objective,
including alternatives to regulation. The impact analysis must explicitly
consider competition impacts.

e There are mandatory guidelines for the conduct of regulation impact
analysis by government bodies.

e There is an independent body with relevant expertise to advise agencies
on when and how to conduct regulatory impact assessment, and it is
empowered to examine regulatory impact assessments and advise on the
adequacy and/or quality of the analysis.

e There should be monitoring and annual reporting by the independent body
on compliance with the regulation impact analysis requirements.

Where the Council is not assured about the effectiveness of a jurisdiction’s
gatekeeping process, it has examined, on occasion, some new legislation that
restricts competition. This ‘sampling’, based on an assumption that the
quality of regulation is a function of the efficacy of the gatekeeping process,
provides a check on the integrity of the latter.

The New South Wales Government stated in its 2005 NCP annual report
that:

... the NCC [the Council] has formed its own view of what constitutes
a set of ‘best practice’ principles for gatekeeping. Notwithstanding this,
the Competition Principles Agreement does not prescribe any
particular model, nor does it provide for the NCC to determine such a
model.

. the NCC has indicated that it may undertake its own checks of
compliance by examining whether particular pieces of new legislation
meet the clause 5(1) guiding principle. Clause 5(10) of the CPA
requires jurisdictions to report on progress towards achieving the
legislation review and reform agenda at clause 5(3), and does not
require jurisdictions to report against the gatekeeping obligations at
clause 5(5). (Government of New South Wales 2005a, pp. 30-1)

It is the case that the CPA clause 5(10)—the reporting requirement for the
review and reform of extant legislation—does not include a formal direction to
report on compliance with clause 5(5). It is also the case that the CPA does
not charge the Council with specifying best practice gatekeeping models.
However, in determining competition payment recommendations, the Council
is obliged under the Agreement to Implement the National Competition
Policy and Related Reforms to assess whether the parties have ‘given full

Page 4.7



2005 NCP assessment

effect to, and continue to observe fully, the Competition Policy
Intergovernmental Agreements’, which includes compliance with clause 5(5).

In assessing compliance with clause 5(5), the Council does not seek to
interpose itself as a further layer to scrutinise every piece of new legislation.
CPA clause 5(5) was never intended to cast the Council as another layer of
gatekeeping. Rather, the Council’s primary focus is to ensure jurisdictions
have their own rigorous gatekeeping mechanisms in place and that they
apply those mechanisms systematically.

In the context of being an assessor, the Council is in a unique position to
monitor the different gatekeeper models. But, rather than seeking to use
competition payments as a lever to impose a tops down model on
governments, the Council has sought to inform governments on the best
practice features of widely divergent approaches adopted across Australia.

Assessment of gatekeeping

In its 2003 and 2004 NCP assessments, the Council requested from
governments details on the key elements, operations and institutional
underpinnings of their gatekeeping mechanisms (NCC 2004, chapter 4). In
particular, it sought to be satisfied that each government had, at a minimum,
a formal process for the regulatory impact assessment of new and amended
primary legislation and for subordinate legislation.!

Tables 4.1 and 4.2 (at the end of this chapter) give two perspectives on
government’s gatekeeping mechanisms. Table 4.1 encapsulates the
Productivity Commission’s comparison of jurisdictions’ regulation impact
assessment requirements and processes. Table 4.2 provides a snapshot of the
Council’s assessment of gatekeeping mechanisms. The commission’s work
details each government’s RIS ‘machinery’, whereas the Council’s focus
extends to gauging the potential effectiveness of that ‘machinery’ in ensuring
new legislation does not introduce unwarranted restrictions on competition.

Both analyses indicate that all governments have arrangements to examine
regulatory proposals with nontrivial effects on competition and that each, to
varying degrees, embodies the necessary attributes for effective gatekeeping.
Although both approaches identify areas in which governments could improve
their processes, the Council nevertheless determined in its 2004 NCP
assessment that all jurisdictions had gatekeeping mechanisms that could, in
principle, operate to ensure compliance with the CPA clause 5(5) obligation.

The Council of Australian Governments (COAG) RIS requirements apply to national
standard setting and regulatory action by ministerial Councils and standard setting
bodies. The Office of Regulation Review’s report on these COAG processes is
discussed in chapter 5 and reproduced in full at appendix A.
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That said, the Council expressed reservations about whether all gatekeeping
processes were delivering appropriate outcomes in practice.

Having a gatekeeping model with the requisite processes and mechanisms
does not, of itself, ensure outcomes consistent with the public interest. Rather,
good regulation is a function of the overarching commitment shown by the
government and of the practices, conventions and relationships between that
government, its gatekeeper and the agencies devising regulation. A
gatekeeper that is not sufficiently independent of the executive arm of
government, for example, is less likely to provide relatively unconstrained
independent advice on the adequacy of regulation impact analyses.

In this 2005 NCP assessment, the Council has not revisited the detail of each
government’s gatekeeping mechanism. Instead, given that this assessment is
the final under the current suite of NCP agreements, the Council has sought
to encourage governments to move beyond a static notion of adequate or NCP
compliant gatekeeping, to a more dynamic approach that strives to adopt
improved practices. In Australia, there is no fixed template for an optimal
gatekeeping process: different governments have adopted different formats
and this diversity of experience provides significant potential for governments
to adopt better practices based on the experience of others.

The following sections discuss different approaches to two critical aspects of
effective gatekeeping: (1) the independence and form of the gatekeeper; and
(2) the transparency of its processes.

Independence and form of the gatekeeper

The most important determinant of effective gatekeeping is the independence
(location) of the gatekeeper and its institutional underpinning. The Council’s
2003 NCP assessment considered that the gatekeeping arrangements of the
Australian Government represented best practice, which was primarily a
function of the gatekeeper’s independence. Recently, Victoria established the
Victorian Competition and Efficiency Commission (VCEC) as an independent
statutory gatekeeper (box 4.4)2. The VCEC also has responsibility for
competitive neutrality policy matters and undertakes government initiated
regulatory inquiries.3

Victoria’s proactive role in this area demonstrates a strong commitment by
the government to strive for high quality regulation. The re-specification of
the benchmark for regulatory assessment will enshrine the gains from
competition policy to date and encourage informed and high quality new
legislation. The ability of the VCEC to withhold certificates of adequacy for

2 Strictly speaking, the VCEC was established by an Order in Council that provides
for a limited statutory form. However, VCEC has independent commissioners, and
the protocol between the VCEC chair and the Department of Treasury and Finance
specifies the former’s independence.

South Australia also co-locates its competitive neutrality and gatekeeping functions.
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RISs provides a discipline that proposals for new laws will be properly
assessed. This i1s a more potent requirement than relying on diffuse
guidelines, circulars and memoranda. The introduction of a comprehensive
competition impact analysis regime in the Northern Territory in 2003 further
exemplifies the prospect for advances in regulation review.

Box 4.4: Gatekeeping and the Victorian Competition and Efficiency Commission

In Victoria, a formal assessment to determine whether the CPA clause 5(1) guiding
principle has been satisfied must be undertaken for all new and amended primary
legislative proposals and for subordinate legislation for which a regulatory impact
statement (RIS) is required.

For primary legislative proposals that potentially have significant effects for business
and/or competition, the CPA clause 5(1) test is incorporated within a business impact
assessment (BIA). Primary legislative proposals that are not considered to have potentially
significant effects are exempt from the BIA process, but the CPA clause 5(1) assessment
must still be undertaken. For subordinate legislation, a RIS is required for new or amended
regulatory proposals, except proposals that will not impose an appreciable burden on any
sector, that have been assessed already for a national uniform legislation scheme or that
are of a fundamentally declaratory or machinery nature.

Ministers are required to seek an independent assessment of the adequacy of RISs from
the Victorian Competition and Efficiency Commission (VCEC). For primary legislation, the
VCEC is also required to advise on the adequacy of BIAs. For subordinate legislation, RISs
are prepared in accordance with guidelines issued by the Department of Premier and
Cabinet.

Guidance material is available to all government agencies in the form of a single
publication known as the Victorian guide to regulation. The guide:

e describes forms of regulation and regulatory alternatives, and the circumstances under
which governments should consider intervening in the market

e outlines processes to ensure appropriate scrutiny of regulatory proposals, and when a
BIA or RIS should be prepared

e provides a step-by-step outline on the information and issues that need to be
addressed in BIA and RIS documents.

The VCEC's secretariat is drawn from the Department of Treasury and Finance.
Importantly, a protocol between the secretary of the department and the chair of the VCEC
ensures the independence of the secretariat’s advice. The VCEC assesses each BIA and
RIS, and provides a certificate of adequacy only when the analysis is of the required
standard. For primary legislation, the VCEC certificate must be provided to Cabinet or the
Cabinet committee that is considering the legislation. For subordinate legislation, the RIS
must not be released for comment until the responsible minister has received independent
advice from the VCEC regarding the adequacy of the RIS.

The VCEC reports annually to the Treasurer on the nature and extent of compliance with
policies in relation to RISs and BIAs. This report is public. The VCEC also provides ongoing
advice and training to government agencies on the preparation of RISs and BIAs. Parties
are encouraged to consult with the VCEC in the early stages of the RIS/BIA process.

A further layer of scrutiny exists after regulations have been introduced. The all-
parliamentary Scrutiny of Acts and Regulations Committee must be supplied with copies of
the RIS, the regulations, all public comments received during the consultation period, and
the relevant department/agency’s response to the main issues raised in the public
comments. The committee reviews the regulations and their conformity with the processes
for regulation making specified in the Subordinate Legislation Act 1994.
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Victoria and the Australian Government are the only two jurisdictions with
independent statutory gatekeepers. Other jurisdictions locate their
gatekeepers within their Treasury or Department of Premier and
Cabinet/Chief Minister. During the recent Productivity Commission review of
the NCP, governments expressed different views about the form and location
of their gatekeepers. For example, the Queensland Government stated that:

... jurisdictions should be free to determine their own arrangements
for monitoring new and amended legislation, including whether some
form of ‘independent’ agency is warranted. (PC 2005a, p. 256)

Conversely, the Western Australian Department of Treasury and Finance,
acknowledged that:

Perhaps jurisdictions that do not have a sufficiently robust gate-
keeping mechanism in place should work towards establishing
independent bodies with relevant expertise to advise agencies on when
and how to conduct regulatory impact assessments. (PC 2005a, p. 257)

Some smaller jurisdictions, such as the Northern Territory contend that the
resource cost of a stand alone gatekeeper would not be justifiable.

Given that the independent statutory form of gatekeeper is the ‘gold
standard’, the contention that the resource cost is not justified should be
further debated. The benefits to a state or territory that flow from good
regulatory practice and integrated policy making (and from avoiding bad
regulation) are substantial. For small jurisdictions, a second-best option could
be to locate the gatekeeper function as a discrete unit within an existing
independent entity such as the audit office or the prices oversight body.

Without an independent statutory gatekeeper, or one located within an
independent entity, it would be preferable to house the function within
agencies that are:

e removed, to the greatest extent possible, from the politics of policy
development

e culturally attuned to a broad (economy- or statewide) perspective of the
net public benefit.

In practical terms, these criteria suggest locating the gatekeeper within
treasury departments.

Two key requirements for a non-statutory gatekeeper models are:

e an effective ‘Chinese wall—political considerations must be kept separate
from the robust assessment of the costs and benefits of regulation, and
RISs prepared within the same portfolio agency must be assessed without
undue influence

e ‘potency’ and appropriate resources—the gatekeeper needs to have
sufficient resources to undertake its functions effectively, and it should be
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headed by a senior official with direct reporting to the head of the agency
in which it is housed and ultimately to a senior Minister (such as a
Treasurer).

Finally, effective gatekeeping needs legislative underpinning. In many
jurisdictions, subordinate legislation Acts dictate processes for the making of
(subordinate) regulations. Processes for assessing new legislation, however,
are typically less formalised and thus, less effective.

The location of the gatekeeper has a strong bearing on its independence and
its capacity to properly undertake regulatory impact analysis. That said, if
the gatekeeper is permitted to operate as a fully independent entity,
supported by a strong institutional framework and afforded some ‘muscle’, it
could conceivably operate effectively even within a policy department. The
Council found, for example, that South Australia’s gatekeeping
arrangements, administered through the Department of Premier and
Cabinet, appear to operate effectively in vetting proposed new legislation for
competition impacts.* On the other hand, the Council has expressed
reservations about New South Wales’ gatekeeping arrangements (NCC 2004,
p. 4.7)—see also table 4.1 (below) drawn from the work of the productivity
Commission.

Transparency of gatekeeping processes

Effective gatekeeping requires transparent processes at a number of stages in
policy development—for example, some governments adopt approaches such
as consultation (or draft) RISs in addition to RISs for the decision maker.
Generally, to the extent that RISs are undertaken for subordinate legislation,
they are publicly accessible. But, this is not always the case for new
legislation proposals. Victoria’s business impact assessments for new
legislation remain confidential. The ACT also retains Cabinet confidentiality
for its RISs. In contrast, the overwhelming majority of Australian
Government RISs for primary legislation are published ex post.

Where regulatory assessments are not made public, affected stakeholders
may have no way of determining the basis on which decisions were made. In
these instances, exposure drafts for new legislation can be a useful adjunct to
encourage early alerts to potentially unanticipated consequences.

The view that Cabinet confidentiality must be preserved is not without merit.
However, for contentious new legislation, it should be possible to make
expurgated RISs available. While it is not the role of a gatekeeper to impede
the policy initiatives of elected governments, it is in the public interest to
have transparent RISs that make public the reasons that governments

4 On occasion, the South Australian Government has sought the Council’s advice on
whether proposed new legislation would comply with CPA clause 5(5).

Page 4.12



Chapter 4 New legislation that restricts competition

pursue one course of action over others. Such transparency can highlight the
trade offs made and make governments more accountable for their decisions.

The Council considers that a central repository of RISs would be a valuable
resource for interested parties and public policy practitioners. If this practice
were widespread, it would allow policy makers (and others) to compare and
contrast regulatory approaches, and their rationales, around the country.
Moreover, a public repository of RISs would facilitate ex post evaluation and
expose whether estimated costs and benefits were as anticipated. Such
scrutiny would provide a further incentive for robust analysis.

Improvements needed across the board

The gatekeeper arrangements operated by the Australian and Victorian
governments encapsulate effective processes; but scope for improvement
remains even in these jurisdictions. Quasi regulation is not subject to impact
assessment in Victoria (not an NCP requirement), for example and the
business impact assessments for new legislation are not made public. In
relation to the Australian Government’s gatekeeping processes, the
Productivity Commission has identified areas for improvement, including:

e greater transparency in the making and administration of regulations

e Dbetter integration of RIS processes into agency regulatory policy
development processes

e the provision of better quality information on compliance costs and
administrative burdens associated with options considered in RISs

e greater attention to effective implementation of regulations and ensuring
greater accountability of regulatory decision makers (PC 2005a, p. 259).

The commission’s proposals are equally applicable to state and territory
gatekeeping arrangements.

The Council considers that the following areas also offer scope for systemic
improvement:

e Coverage: Regulatory proposals for both primary and subordinate
legislation need to be rigorously assessed. In New South Wales, it appears
that the RIS process can be avoided for direct amendments to subordinate
legislation. More generally, quasi regulation is generally not covered
except by Tasmania and the Australian Government. (The Australian
Government also requires assessments of regulatory proposals arising
from international treaties.)

o Sunset clauses: New legislation should contain a sunset clause to ensure it
1s reassessed. Sunset clauses are consistent with the CPA clause 5(6)
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obligation and would also facilitate re-examination of RISs, including how
well they were prepared.

e Sanctions: At the Australian Government level, there is little sanction for
a failure to comply with gatekeeping processes, other than the opprobrium
arising from exposure via reporting by the Office of Regulation Review.
Under the VCEC model, if a RIS is not assessed as adequate this must
create some concerns for Cabinet. A more stringent option would be to

preclude regulatory proposals from proceeding without an adequately
certified RIS.

The above considerations are broad brush systemic matters. It is not the
Council’s role to comment on the detail of how regulatory impact assessments
should be conducted at the agency level. That said, RISs should include a
defensible quantification of costs and benefits, rather than unsubstantiated
qualitative statements such as ‘the costs are negligible’.

A way forward

In its recent review of the NCP, the Productivity Commission reaffirmed the
need for high quality gatekeeping of new legislation and recommended that:

All Australian governments should ensure that they have in place
effective and independent arrangements for monitoring new and
amended legislation.

Governments should also consider widening the range of regulations
encompassed by gate keeping arrangements and strengthen national
monitoring of the procedures in place in each jurisdiction and the
outcomes delivered (PC 2005a, recommendation 9.2, p. 259).

The Council agrees that national monitoring of gatekeeping arrangements
will help to buttress improved processes. In any initial phase of systemic
improvement, national monitoring would be important for success.
Ultimately, however, individual governments need to commit to upgrade
gatekeeping mechanisms.

The Council urges governments to ensure good policymaking is promoted
through effective scrutiny of their agencies’ performance in developing
regulations. Such scrutiny should be undertaken by gatekeepers that are
sufficiently independent to genuinely assess the quality of proposed new
regulations and whether the new laws will be in the public interest. Having
processes, procedures, guidelines and mechanisms in place will not ensure
regulatory quality if the gatekeeper perceives its role as uncritically
shepherding through regulatory proposals because they reflect the desire of
the government of the day. While politics may drive policy formulation, the
gatekeeper should be effective in ensuring the result is high quality
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regulation that meets the objectives of governments without unnecessarily
restricting competition or otherwise generating avoidable efficiency costs.

Fundamental systemic reform to ensure the promulgation of high quality
regulation will require high level endorsement by Australian governments.
There have been positive developments in this regard at the collective COAG
level. The Office of Regulation Review reported that several changes have
been made to ‘enhance the application of the principles of good regulatory
practice by COAG, ministerial councils, intergovernmental standard-setting
bodies and bodies established by government to deal with national regulatory
issues and problems’ (see appendix A). These changes indicate an element of
necessary dynamism. Unfortunately, however, the COAG RIS processes are
not mirrored by some individual governments’ gatekeeping arrangements.

A second tier of systemic improvement could derive from the Regulation
Review Unit Forum, comprised of Australian Government and state and
territory (and New Zealand) gatekeepers. The forum meets annually and is,
in part, a vehicle for exchanging information on better practices. If an
environment can be cultivated whereby jurisdictions operate transparent
gatekeeping arrangements, then exposure to different processes and
associated feedback and learning will be promoted.

Like most modern economies, Australia is subject to a rapid regulatory
accretion, and governments face a variety of pressures to enact new laws.
Where new laws are in the public interest, community welfare is enhanced.
But the costs as well as the anticipated benefits of regulation must be
assessed rationally. This is the role of gatekeeping systems, and while there
have been improvements, many governments have systems that fall short of
best practice, particularly given that the ‘best practice frontier’ is becoming
more challenging. That best practice gatekeeping is a dynamic process is
evidenced by new developments in other nations, such as the United
Kingdom, which also are grappling with how to improve legislation and thus,
national living standards.

Based on its experience with the NCP program, the Council considers that a
strong commitment by governments to gatekeeping is the indispensable
ingredient. As the Chairman of the Productivity Commission concluded, ‘what
is needed is deeper recognition within government of the value of good process
itself, which the RIS “paperwork” simply records. That will require more
fundamental change, which can really only be inculcated from the top down’
(Banks 2005, p. 16). Box 4.5 provides the Council’s checklist for robust
gatekeeping arrangements, based on various models operating within
Australia
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Box 4.5: Elements of best practice gatekeeping

Institutional environment settings (COAG and individual governments)

A high level commitment by governments to the importance of good process to
achieve high quality regulation

Consideration given to assessing the quality of the stock of legislation, in addition to
ensuring the flow of high quality new legislation

(At least initial) external monitoring, comparison and assessment of the performance
of gatekeeping systems as governments move to improve these arrangements

Cross-jurisdictional information exchange through the Regulation Review Forum as a
vehicle to continually promote best practice gatekeeping systems

Whole-of-government process issues

Legislative underpinning for the application of regulatory impact assessments for
primary, subordinate and quasi regulation

Structured integration of RIS processes into agencies’ regulatory policy development
roles

Mandatory guidelines for the conduct of RISs, with appropriate cost-benefit
assessment frameworks that focus on the quantification of costs and benefits for
consumers, business, government and the community, and that appropriately explore
alternatives to meet the stated objectives

Greater awareness of the risks of using regulation to achieve off-budget solutions
and/or to placate vested interests, rather than adopting a community-wide perspective

The gatekeeper

Optimal model: an independent statutory gatekeeper established under a separate Act
or through protocols to ensure independence

Second best: an independent entity removed from a direct role in policy formulation
with an appropriate ‘Chinese wall’, adequate resources and a high level line of
reporting

Responsibility for ‘failsafe’ systems to ensure all regulatory proposals are scrutinised to
determine whether a RIS should be undertaken, and that RISs are conducted in a
timely manner to avoid ex post justifications

Capability to provide/withhold certificates of adequacy for RISs before consideration by
Cabinet (or to not accept poor quality RISs)

Training capabilities and high level imprimatur to work with agencies in developing
RISs

Public monitoring and exposure of agencies’ compliance with RIS requirements and the
quality of RISs prepared

Transparency

Where appropriate, the conduct of RISs at the consultation stage and for the decision
maker

RISs made publicly available when legislation is introduced, including expurgated RISs
where genuine confidentiality considerations arise

A publicly accessible repository for RISs

Incorporation of sunset clauses to facilitate ex post evaluation of the projected costs
and benefits from the RIS
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5 The Conduct Code and
Implementation
Agreements

Conduct Code Agreement

In addition to obligations in the Competition Principles Agreement (CPA),
National Competition Policy (NCP) commitments aim to improve the
effectiveness of regulation in the Conduct Code Agreement. Clause 2(1) of the
Conduct Code Agreement requires all governments to notify the Australian
Competition and Consumer Commission (ACCC) of legislation or provisions
in legislation that rely on s51(1) of the Trade Practices Act 1974 (Cwlth)
within 30 days of the legislation being enacted or made.

Section 51(1) of the Trade Practices Act (TPA) provides that conduct that
would be an offence under the Act’s restrictive trade practices provisions may
be permitted if authorised under a federal, state or territory Act. As such,
legislation that is relevant to clause 2(1) of the Conduct Code Agreement is
new legislation restricting competition, so it needs to satisfy the tests in

clause 5 of the CPA.

Each of the National Competition Council’s NCP assessment reports lists the
legislation relevant to clause 2(1) that governments enacted since the
previous assessment, along with the date of notification to the ACCC. Since
the 2004 NCP assessment, only one government has advised the ACCC that it
has enacted legislation relying on s51(1) of the TPA.

On 14 October 2004, the Western Australian Government notified the ACCC
that the Electricity Industry (Wholesale Electricity Market) Regulations 2004
were gazetted on 30 September 2004.

Implementation Agreement

The Agreement to Implement the National Competition Policy and Related
Reforms (the Implementation Agreement) sets conditions for the provision of
third tranche NCP payments. Among other matters, it obliges governments to
ensure ministerial councils and intergovernmental standard setting bodies
set national regulatory standards in accord with principles and conditions
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endorsed by the Council of Australian Governments (COAG). It also obliges
ministerial councils, national standard setting bodies and governments to
seek advice from the Australian Government’s independent Office of
Regulation Review (ORR) on compliance with these principles and guidelines.
The national standard setting obligation is a collective responsibility of all
governments.

COAG’s principles and guidelines:

e set out a consistent process for Ministerial councils and intergovernmental
standard-setting bodies to determine whether associated laws and
regulations are appropriate

e describe, where regulation is warranted, the features of good regulation
and recommend principles for setting standards and regulations.

If a ministerial council or intergovernmental standard setting body proposes
to agree to a regulatory action or adopt a standard, then it must first certify
that a regulatory impact statement (RIS) has been completed and that the
RIS analysis justifies adoption of the regulatory measure. The RIS must:

e demonstrate the need for the regulation
e detail the objectives of the measures proposed

e outline the alternative approaches considered (including nonregulatory
options) and explain why they were not adopted

e document which groups benefit from regulation and which groups pay the
direct and indirect costs of implementation

¢ demonstrate that the benefits of regulation outweigh the costs

e demonstrate that the regulation is consistent with relevant international
standards (or justify any inconsistencies)

e set a review or sunset date for regulatory instruments (COAG 1997).

The RIS process must be open and public. The RIS forms part of the
community consultation and helps to inform standard setting. The ORR
advises ministerial councils and standard setting bodies on whether a draft
RIS is consistent with COAG principles and guidelines. It also reports to
Heads of Government (through the COAG Committee on Regulatory Reform)
on ministerial councils’ and intergovernmental standard setting bodies’
significant decisions that it considers are inconsistent with the COAG
guidelines. In addition, it reports to the COAG Committee on Regulatory
Reform annually on overall compliance with the regulatory practice
guidelines.

In June 2004, COAG made changes to its principles and guidelines and also
to protocols for the operation of ministerial councils (see box 5.1).
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Box 5.1: Changes to principles and guidelines of the Council of Australian
Governments

The following changes were made to enhance the application of the principles of good
regulatory practice by COAG, ministerial councils, intergovernmental standard setting
bodies and bodies established by government to deal with national regulatory issues and
problems.

e It is clarified that the guidelines apply to COAG, as well as to ministerial councils and
national standard setting bodies and bodies preparing advice to ministerial
councils/standard setting bodies.

e Minor or machinery regulatory matters and ‘brainstorming’ by ministers are exempt
from regulation impact statements (RIS) requirements.

e For multi-staged decision making, follow-up RISs for regulation implementing the
original decision will not generally be required.

e The National Competition Principles Agreement is explicitly acknowledged.

e The importance of early consultation with the Office of Regulation Review (ORR) and
forward notice of the preparation of a RIS is noted.

e Where a trans-Tasman issue is involved, the ORR is to refer the draft RIS for
consultation to the ORR’s counterpart in the New Zealand Government.

e It is clarified that the final RIS for the decision makers is to be provided to the ORR for
assessment.

e Provision is made for genuine regulatory emergencies, with the ORR able to ‘post
assess’, within 12 months, the briefing material prepared for the decision makers.

e The independent role of the ORR is clarified, including a reference that the ORR not
comment on the merits of regulatory proposals or support any particular jurisdiction.

Changes to the principles and guidelines also relate to the content of RISs:

e The principles of the Trans-Tasman Mutual Recognition Arrangement must be
adequately considered.

e A RIS should consider the impact on business and on the broader community.

e Requirements to document compliance costs and small business impacts are more
robust.

Source: appendix A.

The ORR reports annually to the Council on the adherence of ministerial
councils and national standard setting bodies to the standard setting
obligation. The ORR’s report for the period 1 April 2004 to 31 March 2005 is
reproduced in appendix A. It revealed that:

e an adequate consultation RIS was prepared for 83 per cent of matters,
slightly above the 82 per cent compliance rate achieved in the previous
reporting period

e of the 24 decisions by ministerial councils and national standard setting
bodies, compliance with COAG’s requirements was 88 per cent—the same
as the rate achieved in the previous reporting period, but lower than the
96 per cent achieved in the 12 months to 31 March 2002.
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Of the 24 decisions reported over the year to 31 March 2005, the ORR
considered six to be more significant than others, based on the nature and
magnitude of the problem and the regulatory proposals for addressing it, and
on the scope and intensity of the proposals’ impacts on the affected parties
and the community:

1. the decision by the Australian Building Codes Board to amend the
Building Code of Australia to introduce construction standards aimed at
reducing residential amenity problems caused by the transmission of
sound between units in multi-unit dwellings

2. the decision by the Ministerial Council on Energy to revise minimum
energy performance standards for three-phase electric motors

3. the decision by the Ministerial Council on Energy to introduce new
performance standards for commercial refrigeration cabinets

4. the decision by the National Occupational Health and Safety Commission
to amend the national exposure standard for crystalline silica in the
workplace

5. the agreement by COAG to the National Water Initiative
6. the agreement by COAG to the national regulation of ammonium nitrate.

The ORR reported that RISs for all but the last decision complied with
COAG’s requirements at the consultation and decision making stages. (The
National Water Initiative had qualified compliance at consultation.) For the
national regulation of ammonium nitrate, the COAG requirements were met
at the decision making stage but not the consultation stage. In sum, the
compliance results for the six matters of ‘greater significance’ were 83 per
cent at consultation and 100 per cent at decision making.

The ORR’s report also provided compliance statistics for the period 2000-01
to 2004—05. It noted that the main reasons for noncompliance include:

e poor understanding of COAG’s requirements and the scope of their
application

e poor understanding of the regulatory impacts of national decision making

e a lack of contact with the ORR before consultation on regulatory proposals
and also before decision making

a lack of follow-up on ORR advice.

The Council encourages ministerial councils and intergovernmental standard
setting bodies to adhere to the COAG approach in making all regulations.
COAG’s strengthening and clarification of the principles and guidelines (box
5.1) will likely encourage improved decision making processes.
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Government electricity reform commitments are set out in the Agreement to
Implement the National Competition Policy and Related Reforms, the
Competition Principles Agreement (CPA) and other agreements on related
reforms for the electricity sector (electricity agreements). Under the electricity
agreements New South Wales, Victoria, Queensland, South Australia,
Tasmania and the ACT have committed to establishing of a fully competitive
national electricity market (NEM) featuring a national wholesale electricity
market and an interconnected electricity grid. Specific objectives set out in
the electricity agreements for a fully competitive NEM include:

e the ability of customers to choose the supplier, including generators,
retailers and traders, with which they will trade

e non-discriminatory access to the interconnected transmission and
distribution network

e no discriminatory legislative or regulatory barriers to entry for new
participants in generation or retail supply

e no discriminatory legislative or regulatory barriers to interstate and/or
intrastate trade.

The CPA obliges all state and territory governments to undertake structural
reform and legislation review in the electricity sector.

Arising from the 2004 National Competition Policy (NCP) assessment, the
major outstanding commitments for the NEM jurisdictions relate to
addressing identified deficiencies in the NEM and to maximising the
potential for competition in electricity retail markets. Some NEM
jurisdictions also have specific outstanding electricity commitments: South
Australia—inconsistent intra-NEM approval arrangements; Tasmania—
entry into the NEM; and Queensland—full retail contestability. Western
Australia and the Northern Territory have yet to complete all reforms which
they committed to under the CPA in the area of structural reform and
legislation review and reform.

The national electricity market:
recent progress

On 30 June 2004, all Australian governments signed the Australian Energy
Market Agreement. The agreement gives effect to the recommendations of the
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Ministerial Council on Energy stemming from the COAG Energy Market
Review 2002 (the Parer review). The following are key elements of the agreed
reform package, along with progress to date:

e Governance—the Ministerial Council on Energy subsumed the National
Electricity Market Ministers Forum to become a single energy market
policy body.

e FEconomic regulation—the Australian Energy Market Commission with
responsibility for rule making and market development, and the
Australian Energy Regulator with responsibility for market regulation
(other than retail pricing) and enforcement, have been created. By the end
of 2006 these institutions will have replaced 13 (mainly state based)
bodies.

o FElectricity transmission—in May 2005, the Ministerial Council on Energy
announced that it would provide the Australian Energy Market
Commission with rule changes it had developed to implement a new NEM
transmission planning function, a process for assessing wholesale market
regional boundaries and principles concerning the regulatory test for
transmission investment. The National Electricity Market Management
Company (NEMMCO) developed and implemented the Annual National
Transmission Statement. NEMMCO published its first statement in
July 2004. A revised regulatory test for investment in transmission has
also been implemented.

o User participation—the Ministerial Council on Energy released a User
Participation Policy Statement in August 2004. Its aim is to improve
efficiency in the energy sector by increasing end user participation
through 1initiatives that include: 1mproving consumer advocacy
arrangements; removing regulatory, market and technical impediments to
user participation; and improving end-user awareness of demand side
opportunities. (For details on progress related to user participation issues
see the section on retail market competition, p. 6.4.)

In addition to reforms coordinated at the national level, Victoria is seeking to
remove unnecessary state-specific regulations. It is, for example, reviewing
the rationale for its cross-ownership, based on evidence that wvertical
integration between generators and retailers in the electricity market can
reduce the cost of risk management for companies and consumers without
reducing the level of competition between generators and between retailers.
Victoria released an issues paper on this matter in December 2004 and
expects decide on the future of the cross-ownership laws in 2005.

Outstanding NEM related commitments relevant to South Australia and
Tasmania are discussed below.
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South Australia—licensing arrangements

In its 2003 and 2004 NCP assessments, the National Competition Council
expressed concern about the potential for overlap between the NEM
regulatory processes for new interconnects and South Australia’s licensing
requirements for new transmission companies. This issue arose in the context
of the South Australia—New South Wales interconnect project, which was
approved through NEM regulatory processes but also subject to a customer
benefits test under South Australian licensing arrangements. The Council
considered that implementation of the new governance arrangements and
regulatory harmonisation under the Ministerial Council on Energy’s reform
program would likely address any potential problems. (As discussed, both the
Australian Energy Market Commission and the Australian Energy Regulator
have been established.)

South Australia considers that it does not need to change its licensing
arrangements. The South Australian Government advised that it 1is
continuing to work with other jurisdictions in relation to transmission policy
at the national level, with transmission licensing remaining a state
responsibility. The Essential Services Commission of South Australia
(ESCOSA)—an independent regulatory body—is responsible for licensing.
Under the Electricity Act 1996 (SA), ESCOSA must ensure that licence
holders are suitable to operate an electricity business and that their licensing
proposals are compatible with public safety and network security
requirements. The Essential Services Commission of South Australia Act 2002
also requires it to determine whether a licensing proposal is in the long term
interests of South Australian consumers in relation to the price, quality and
reliability of essential services. ESCOSA’s decisions on licensing matters are
subject to appeal to the District Court of South Australia.

Differing approaches to regulation across jurisdictions can distort investment
decisions and create unnecessary costs. In recognition of such costs South
Australia and other NEM jurisdictions committed to harmonising regulatory
arrangements across jurisdictions. The new regulatory arrangements, which
will see the Australian Energy Market Commission and the Australian
Energy Regulator take responsibility by the end of 2006 for most of the rule
making, market development and regulation, will likely address regulatory
inconsistencies such as that encountered in the South Australia—New South
Wales interconnect.

Tasmania—national electricity market
participation

On 29 May 2005, Tasmania entered the NEM after having met all 121
preconditions for its entry, which involved implementing a suite of structural,
regulatory and transitional arrangements. Tasmania’s active participation in
the NEM will not occur until late April 2006, because damaged converter

Page 6.3



2005 NCP assessment

station transformers essential to completing the Basslink interconnector
between Tasmania and Victoria must be replaced.

Key reforms since the 2004 NCP assessment have included:

e the passing of legislation to effect the separation of the Bell Bay Power
Station from Hydro Tasmania to allow for effective competition

e the establishment of principles for Hydro Tasmania to follow in relation to
Basslink bidding and interregional revenues (Ministerial Notice under s36
of the Electricity Supply Industry Act 1995 (Tas))

e the implementation of regulations requiring Hydro Tasmania to publish
information on energy in storage.

The Council is satisfied with Tasmania’s implementation of measures to
participate in the NEM. While Basslink is yet to be completed, Tasmania is
ready to participate.

Retail market competition

All NEM jurisdictions other than Queensland and Tasmania (which entered
the NEM only in May 2005) have introduced full retail contestability. Each
jurisdiction maintains some form of regulated tariff and/or prices oversight
while markets are in transition to effective competition. The form of the
pricing regulation and its potential impact on competition differs across each
jurisdiction.

As noted, NEM jurisdictions have agreed that where full retail contestability
1s operating, retail price caps be aligned with costs and the need for the price
caps should be reviewed periodically. Jurisdictions are not committed to a
date for implementing reforms to retail price caps.

In the 2004 NCP assessment, the Council considered that decisions to extend
retail price controls should be supported by independent reviews, as in New
South Wales, South Australia and Victoria. Further, it is desirable to have an
independent regulator investigate and determine regulated tariffs/revenue
caps, as in New South Wales, South Australia, Tasmania and the ACT. In
Victoria, the government has a reserve pricing power, although consultation
with the state independent regulator has been usual. In Queensland, the
government continues to determine regulated tariffs.

Community service obligations need to be delivered in a transparent and
competitively neutral manner and not create barriers to entry for new
retailers. Each NEM jurisdiction has rebate schemes intended to increase the
affordability of electricity to particular sectors of the community, including
pensioners, low income earners and those on life support systems. The
government pays these rebates to either customers directly or retailers on
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behalf of customers. Provided rebates to retailers are paid in a competitively
neutral manner, this rebate delivery method is transparent and does not
distort competition in the retail market.

New South Wales and Queensland have mechanisms to manage the
government’s risk of fluctuating wholesale prices stemming from the delivery
of uniform retail tariffs. In the 2004 NCP assessment, the Council concluded
that the Queensland approach does not have an anti-competitive effect, but it
expressed continuing concern that the New South Wales mechanism—the
Electricity Tariff Equalisation Fund (ETEF)—could raise barriers to entry to
new generation and adversely affect emerging retail competition.

In relation to other retail market competition matters being considered by the
Ministerial Council on Energy, the Standing Committee of Officials, among
other things is undertaking a more detailed study of an aggregation facility,
for pooling buyers who are able to reduce demand in response to high NEM
prices. This could provide an alternative to insurance hedging products,
potentially offering significant savings.

In August 2004 the Ministerial Council on Energy agreed that all NEM
jurisdictions that have not done so should review the use of interval meters
and assess the relative benefits of an interval meter rollout by 2007. To assist
this task it has released a paper prepared by the User Participation Working
Group aimed at establishing agreed principles for assessing the costs and
benefits of interval meter rollout.

This 2005 NCP assessment reports on developments on retail market
competition, with a focus on developments in retail prices oversight in each of
the NEM jurisdictions. It also considers outstanding issues in relation to the
ETEF arrangement in New South Wales and the implementation of full retail
contestability in Queensland.

New South Wales

Regulation of retail tariffs

New South Wales uses regulated retail tariffs for small customers (those
using less than 160 megawatt hours of electricity a year) supplied under a
standard form contract. This i1s a transitional measure pending the
development of effective retail competition. In September 2003, the
government decided to extend regulated tariffs until 30 June 2007.

The Independent Pricing and Regulatory Tribunal (IPART) finalised its
regulated retail tariff determination in June 2004 and set price paths to move
prices closer to the cost of supply, so as to remove barriers to efficient
competition and to provide signals for efficient investment in new generation
capacity. The New South Wales Government considers that IPART’s
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determination provides a balance between better signalling the cost of supply
and protecting small retail customers from significant price shocks.

In developing its energy policy white paper, the New South Wales
Government reviewed how regulated tariffs are set and the impact of price
regulation on investment. In its energy directions green paper, it canvassed
three options for the form of retail price regulation to apply after 30 June
2007:

1. gradually reducing the small retail customer definition threshold, say,
lowering it by 40 megawatt hours a year

2. discontinuing price regulation for electricity from 1 July 2007 where there
is evidence that competition is sufficiently developed to protect small
consumers

3. transferring responsibility for price regulation from the New South Wales
Government to the Australian Energy Regulator (Government of New
South Wales 2004b).

Other options the government is considering that relate to regulated retail
tariffs include: mandating the roll out of interval meters for customers above
a certain use threshold; and mandating step pricing (where customer must
pay a higher electricity price once consumption goes above a certain
electricity use threshold).

The New South Wales Government also provides an energy rebate to eligible
pensioners and those people who need to use a life support machine, such as
dialysis. The rebate is made available through all New South Wales retailers.

The Electricity Tariff Equalisation Fund

In its 2004 NCP assessment, the Council expressed concern about the New
South Wales Government’s decision to extend the ETEF until 30 June 2007 in
support of its decision to extend regulated tariffs. The Council considered that
the fund’s operation is likely to reduce liquidity in the financial and physical
hedged market. This may increase the price of such financial instruments and
increase the costs for other retailers, raising barriers to retail market entry.
The Parer review had similar concerns and recommended that the fund be
withdrawn and that the government restructure its generation sector to
provide genuine competition in New South Wales and across the NEM.

New South Wales considers the ETEF to be a transparent mechanism
through which it delivers a community service obligation to price regulated
electricity customers. It considers that the fund is less distortionary than
other mechanisms for minimising the risk of providing regulated contracts.
And it argues that there is no evidence that the ETEF has reduced energy
related financial market trading activity. In this context, New South Wales
extended the ETEF until 30 June 2007, in support of its decision to extend
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regulated tariffs. In its 2005 NCP annual report, it noted that generators
have not contributed to the ETEF since July 2002 (Government of New South
Wales 2005a).

In its energy directions green paper, however, the New South Wales
Government conceded that the fund may impede new investment. It stated
that without the fund there would be strong incentives to invest in new
generation capacity as the supply—demand balance tightened (Government of
New South Wales 2004b). It considers, therefore, that it may be feasible and
appropriate to allow the fund to expire on 30 June 2007. The government is
yet to make a final decision on this matter.

Victoria

Under its reserve pricing powers, the Victorian Government can override the
franchised customer tariffs set by retailers. It is not required to refer the
matter to an independent regulator (such as the Essential Services
Commission) for consideration before exercising its right of intervention. It
has, however, sought the views of the Essential Services Commission in the
past.

In its 2005 NCP annual report, the Victorian Government restated that its
‘goal i1s to have energy prices set by the market rather than regulation’
(Government of Victoria 2005, p. 3). It has previously noted that it does not
automatically exercise its reserve pricing power to constrain retailers’
standard prices and that it has done so only where concluding that ‘market
power is being exercised and proposed retailer pricing was not justified’
(Government of Victoria 2004, p. 18).

In December 2003, the Victorian Government announced a voluntary
agreement with the privately owned energy retailers to lock in a pricing
structure to the end of 2007 that delivers a real decrease in electricity prices
over the four-year period. The government’s stated intent of the arrangement
is to provide price certainty for Victorians, to strike a balance between
protecting customers and ensuring a viable electricity industry, and to enable
the continued development of retail competition.

In June 2004, the Essential Services Commission released a report on the
effectiveness of retail competition and the consumer safety net in gas and
electricity. It concluded that competition is likely to become effective for a
much larger proportion of small energy customers in the next few years. Until
such time, residential customers in particular should continue to have access
to the minimum protections afforded by the retail code and a retail price
benchmark such as that provided by the standing offer price arrangements. It
further concluded that competition in the retail market overall has developed
such that the government should consider a gradual rollback, and potentially
the elimination, of retail price regulation. In response to the commission’s
report, the Victorian Government passed legislation in spring 2004 to extend
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its consumer protection arrangements until 31 December 2007. It anticipates
that price regulation will continue until retail competition is fully effective.

The government also introduced several new consumer protection measures,
including a prohibition on late payment fees; a penalty payment of $250 per
day by retailers to consumers where supply disconnection occurs contrary to
the provisions of the Energy Retail Code; and reserve powers to regulate early
exit fees and pre-payment meters.

Victoria has a number of community service obligation schemes for electricity,
including a network tariff rebate (which is intended to close the gap between
electricity prices paid by country and city areas, through the government’s
payment of a rebate to retailers on behalf of customers) that commenced on
1 April 2003. In addition, the government provides energy concessions and
relief grants for electricity to low income groups, to help address fuel poverty.
It also established a Committee of Inquiry into Financial Hardship of Energy
Consumers, to develop an effective hardship policy framework and further
address the issue of supply disconnection.

In July 2004, Victoria announced a mandatory rollout of interval meters for
electricity customers in line with recommendations of the Essential Services
Commission of Victoria. The rollout of new and replacement meters is
expected to begin in 2006 based on a timetable related to customer size and
meter type. The introduction of interval meters will facilitate the further
introduction of cost-reflective tariffs and enable consumers to better
understand and manage their energy consumption and spending. It may also
facilitate customer aggregation arrangements.

Queensland

Full retail contestability

In the 2003 NCP assessment, the Council determined that Queensland had
failed to meet its NCP obligation to introduce full retail contestability in
electricity. Queensland agreed to consider the early introduction of
contestability for customers consuming 100-200 megawatt hours a year
(tranche 4A customers) and to undertake a further review of full retail
contestability. The Council recommended a suspension of 25 per cent of
Queensland’s competition payments (10 per cent pending implementation of
contestability for tranche 4A customers and 15 per cent pending the outcome
of the wider review of full retail contestability).

In February 2004, the Queensland Government announced the extension of
retail competition to tranche 4A customers, which commenced on 1 July 2004.
In the 2004 NCP assessment, the Council thus recommended full release of
the 10 per cent payment suspension tied to this matter. By the time of that
assessment, however, Queensland had not reviewed the costs and benefits of
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full retail contestability in accord with its 2003 commitment. The Council
thus recommended that the 15 per cent suspension of 2003-04 competition
payments be deducted permanently; it also recommended a new suspension of
15 per cent of 2004-05 competition payments, pending Queensland’s
completion of the review of full retail contestability and implementation of its
findings. The Australian Government accepted this recommendation.

Queensland has recently completed a new cost—benefit analysis of full retail
contestability conducted by independent consultant GHD. The study indicates
that full retail contestability could generate net benefits of up to $624 million
over a five year period by removing the wholesale energy purchasing
arrangement. The study also estimates that the cost of implementing FRC
can be reduced from $184 million to $55 million by using a simpler approach,
such as maintaining shared IT support arrangements and using the capacity
developed by the NEMMCO to support FRC.

On 28 September 2005, the Queensland Premier announced that full retail
contestability would be introduced for small businesses and households from
1 July 2007 (Beattie 2005). The Electricity Amendment Regulation (No.2)
2005 was passed on 6 October 2005 to give effect to the July 2007 starting
date.

The Council assesses that Queensland has now met its NCP obligations in
relation to full retail contestability, thereby satisfying the conditions for
release of the suspended 2004-05 NCP payments.

Regulation of retail tariffs

The minister determines electricity retail prices for non-contestable
customers charged by the three retailers operating in Queensland
(ENERGEX, Ergon Energy and Country Energy). Customers within a
particular class pay the same tariff across the state. In addition, the tariff
structure includes special conditions for customers who are farmers in a
drought declared area or whose properties are individually drought declared.

In its 2005 NCP annual report, the Queensland Government noted the
requirement to align retail caps with costs and periodically review the need
for price caps does not apply to it. It is examining the issue, however, as part
of the current review of full retail competition.

Other community service obligations include electricity rebates to eligible
pensioners and seniors (administered by the franchise retailers on behalf of
the Department of Communities), and to those on home based life support
machines (administered directly by the Department of Communities).
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South Australia

Full retail contestability commenced in South Australia on 1 January 2003.
As part of the consumer protection measures introduced to support the
introduction of contestability, the South Australian Government conferred
retail pricing powers on the ESCOSA. The commission has the power to
require that retailers justify any price increases for small customers on
regulated tariffs, and it has reserve powers to cap such retail prices if it
considers that electricity tariffs are excessive and unjustifiable. Further, the
Electricity Act introduced the concept of a standing contract, which applies to
small customers (those consuming less than 160 megawatt hours) unless they
elect to transfer to a market contract.

Initially, the standard contract provisions were to apply until July 2005.
Following a review by IPART in March 2004 of ESCOSA’s method in setting
the standard contract price, however, the government extended the expiry
date for the standing contract provisions from 1 July 2005 to a date to be
fixed by proclamation. The current ESCOSA price determination allowed for
an average price increase of 1.2 per cent on 1 January 2005 for small
customer’s bills, and provides for further price changes each July over the
2005-2007 period on the basis that AGL will achieve annual real decreases in
its controllable costs.

Customer transfer numbers published by ESCOSA indicate that small
customers are taking advantage of retail competition. Around 270 000 small
customers (or 37 per cent) have transferred or are transferring to market
contracts (ESCOSA 2005). This figure includes 75 000 energy concession
recipients who took advantage of the one-off $50 electricity transfer rebate
offered by the government for switching from the standard contract to a
market contract before 13 August 2004. Eligible concession recipients on
market contracts receive a concession on their energy bills of about 33 cents a
day, or $120 a year. The government reimburses the energy retailer for the
amount of the concession.

Tasmania

Full retail contestability

Tasmania proposes that the first tranche—covering around 19 customers
consuming in excess of 20 gigawatt hours a year—will be introduced on 1 July
2006. The remaining stages are scheduled to occur at annual intervals, with
full retail contestability scheduled from 2010 following a positive cost—benefit
assessment. Table 6.1 sets out the timetable for retail competition.
Regulations that set the framework and structural arrangements for the
introduction of retail contestability commenced on 1 August 2005.
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Table 6.1: Tasmania’s retail contestability timetable

Introduction of
contestability

Electricity consumption
(gigawatt hours a year)

Approximate
number

Indicative customer
type

1 July 2006

220

19

Mineral processors
and heavy
manufacturing plant

1 July 2007

41

Food processing plant
and multi-storey office
complexes

1 July 2008

20.75

293

Supermarkets,
engineering
workshops and
smaller commercial
complexes

1 July 2009

20.15

1233

Fast food restaurants,
service stations and
restaurants

1 July 2010

Less than 0.15

244 000

Small businesses and
households

Source: Government of Tasmania 2005.

Regulation of retail tariffs

In terms of transition arrangements and customer protection measures
Tasmania proposed the following:

Tariff customers, as they become contestable, may remain on their
existing tariff arrangements for a maximum of 12 months.

All retailers will be required to maintain base levels of consumer
protection (prescribed by the Tasmanian Energy Regulator) in their retail
contracts.

Retail contracts may provide for rolling over the existing supply
arrangements at the end of the contract if a replacement contract is not
put in place.

A deemed fallback contract will apply where a customer is taking supply
at a connection point for which a retailer is financially responsible but
where there is no contract or tariff covering that supply.

On the introduction of retail contestability, a ‘retailer of last resort’
scheme will be introduced to protect customers in the event of an
unplanned exit by a retailer. (Aurora Energy in its capacity as the holder
of a licence authorising the distribution of electricity will be the designated
retailer of last resort.)

Distribution charges will continue to be regulated. (Retailers are subject to
revenue cap and prices oversight by the Tasmanian Energy Regulator.)
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The ACT

The ACT introduced full retail contestability on 1 July 2003. The ACT
Government announced that it will allow a three-year transition period,
during which customers can remain with their existing supplier, ActewAGL
Retail, on a regulated tariff.

The Independent Competition and Regulatory Commission determines the
regulated tariff for franchise customers (those who do not have the right to
choose their electricity supplier). In May 2003, the commission issued its final
determination on retail prices for franchise customers, which remains in force
until 30 June 2006. The ACT Government has advised the Council that it
intends to extend the arrangement until mid-2007 to coincide with a planned
review of full retail contestability. The review will consider the competition
and social impact of removing the regulated tariff.

In the electricity sector, community service obligations under the ACT
Concessions Program are delivered via a direct customer rebate. Rebates are
payable to customers groups, including pensioners and those on life support
systems.

Structural reform and legislation
review and reform

Western Australia and the Northern Territory are the only jurisdictions with
outstanding electricity structural reform and legislation review commitments.

Western Australia

In its 2003 NCP assessment, the Council noted that the Western Australian
Government had endorsed all of the recommendations of the independent
Electricity Reform Task Force, including the indicative reform timetable. The
agreed program and timetable included:

e the vertical disaggregation of Western Power into generation, network
(transmission and distribution) and retail entities, and the establishment
of a fourth entity, the Regional Power Corporation, with responsibility for
electricity supply in the north west interconnected system and Western
Power’s non-interconnected systems, by 1 July 2004

e the establishment of a bilateral contracts market with an associated
residual trading market

e the mitigation of Western Power’s generation market power through the
auctioning of its capacity, a requirement that it participate in the residual
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trading market, and restrictions on its ability to invest in new or
replacement fossil fuelled generation plant

the retention of uniform tariffs and retail price caps

the implementation of retail contestability for all customers above
50 megawatt hours a year from 1 January 2005, then full implementation
once the other reforms have been completed

the development of an electricity access code (to be administered by an
independent regulator) by 1 January 2004 and the operation of the new
access framework and licensing regime by 1 January 2005.

The Electricity Industry Act 2004 was proclaimed in September 2004. This
Act along with the Electricity Legislation Amendment Act 2003, implements
most of the reform initiatives that the government has committed to,
including the following:

An industry licensing regime. The independent Economic Regulation
Authority commenced on 1 January 2004. It is responsible for utilities
regulation in Western Australia. The Electricity Industry Act specifies
procedures for granting licences, including terms and conditions that the
authority may impose, licence exemption conditions, and licence
amendment, transfer, enforcement and cancellation procedures.

Third party access. The Electricity Networks Access Code 2004, which
provides for third party access to electricity networks in Western
Australia commenced on 30 November 2004. Western Australia is

currently seeking certification that the code is an effective access regime
under s44M of the Trade Practices Act 1974 (Cwlth).

A wholesale market. The wholesale electricity market is scheduled to
commence from dJuly 2006. The market rules were proclaimed on
30 September 2004.

The Independent Market Operator. This independent statutory corporation
was established on 1 January 2005 to administer and operate the
wholesale electricity market. It may conduct a reserve capacity auction to
meet expected additional capacity requirement during peak periods.

Ability to ‘top up’ and ‘spill’. During the transition to the operation of the
wholesale market independent generators can ‘top up’ (buy) or ‘spill’ (sell)
electricity with Western Power to balance load capacity with demand
requirements.

Consumer protection. Consumer protection measures will include the
implementation of a customer service code, standard supply contracts,
consumer connection policies and an energy ombudsman scheme, and the
imposition of ‘retailer of last resort’ obligations on Western Power.
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Western Australia is progressively lowering retail contestability thresholds
for electricity. In July 2001, it lowered the threshold from an average load of
at least 1000 kilowatts (or 8760 megawatt hours a year) to an average load of
230 kilowatts (or 2000 megawatt hours a year) at a single site. On 1 January
2003, it extended contestability to customers using an average load of at least
34 kilowatts (or 300 megawatt hours a year).

The government initially aimed to introduce full retail contestability from
1 January 2005. In its 2004 NCP annual report, however, Western Australia
noted that the Electricity Reform Task Force recommended delaying the
implementation of full retail contestability until competition develops in the
generation and wholesale markets. The task force proposed that the threshold
for contestability be reduced to an average load of 5.7 kilowatts (50 megawatt
hours a year) on 1 January 2005. In the 2004 NCP assessment, the Council
accepted that it 1s appropriate for other key reforms (including the
establishment of a wholesale market) to precede the introduction of further
contestability.

Western Australia implemented the first tranche reduction of threshold for
contestability on 1 January 2005, in line with the task force recommendation.
This increased the number of contestable customers to around 12 500 and
equates to approximately 60 per cent of Western Power’s current load in the
south west interconnected system (Government of Western Australia 2005a).

In 2003, the government introduced the Electricity Corporations Bill 2003. If
passed, this Bill would have implemented an essential aspect of the reform
package recommended by the Electricity Reform Task Force and accepted by
the government—namely, the structural separation of Western Power into
generation, network and retail entities in the south west interconnected
system, and the establishment of a regional power entity for Western Power’s
north west interconnected system and non-interconnected system. In its final
report to government, the task force referred to the recommendations for
Western Power’s disaggregation and for the establishment of the wholesale
market as ‘the most significant recommendations of the Task
Force’(Electricity Reform Task Force 2002, p. vii). It noted too that ‘central to
the proposed structural change is the disaggregation of Western Power’
(Electricity Reform Task Force 2002, p. vii).

The Electricity Corporations Bill 2003 progressed to a second reading in the
Legislative Council before being withdrawn, with the government stating that
publicised opposition made it evident that the Bill would not pass a third
reading. Nevertheless, the government stated in its 2004 NCP annual report
that it continued to be committed to the disaggregation of Western Power and
would re-introduce the disagreggation legislation following the next election.
The Electricity Corporations Bill 2005 was passed by Parliament on 22
September 2005. The new Act provides for Western Power to be split into four
independent corporations by 31 March 2006, thus providing separate
generation, retail, network and the regional electricity supply services.

In addition, on 7 April 2005 the Minister for Energy issued a direction to the
Western Power Corporation Board to cap the Western Power’s generating
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capacity at 3000 megawatts. This direction i1s in line with the
recommendations of the Electricity Reform Task Force and aims is to mitigate
problems that could arise from Western Power’s dominance of wholesale
electricity market from it controlling about 90 per cent of the electricity
generating capacity. The government considers that the capacity cap provides
an incentive for private investment in the electricity generating sector while
giving Western Power sufficient flexibility to replace ageing and/or inefficient
plant. Its intent of the direction, therefore, is pro-competitive. The
government intends to maintain the cap until sufficient competition has
developed in the market (projected to be some time around 2013-14).

Western Australia has completed the structural reforms recommended by the
Electricity Reform Task Force. It has also made substantial progress in
implementing other key aspects of the reform program. The Council therefore
assesses that Western Australia has satisfied its CPA clause 4 obligations in
relation to electricity reforms.

The Northern Territory

Following the 2003 NCP assessment, the Northern Territory had one
outstanding legislation review matter relating to electricity—namely, s19 of
the Power and Water Corporation Act 2002. The section provides the Power
and Water Corporation with an exemption from the payment of local
government rates. The Northern Territory did not repeal this section because
of complexities regarding local government funding arrangements. Since
1 July 2001, however, the corporation has paid local government rate
equivalents through the Northern Territory’s tax equivalent regime.

The Northern Territory Treasury is currently developing options for repeal of
s19 of the Power and Water Corporation Act, which it expects to be ready for
the government to consider in late 2005. It further noted that the territory
has no intention of removing the requirement for Power and Water
Corporation to pay either local government rates or rates equivalents.

The Northern Territory considers that the current rates equivalent regime
satisfies national competition policy requirements. The Council accepts that
the arrangements instituted by the government satisfy competitive neutrality
requirements and are an appropriate transitional reform measure, pending
repeal of s19.
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7 Gas

National Competition Policy
commitments

The Council of Australian Governments (COAG) recognised in the 1990s that
a well developed and competitive gas industry is vital to Australia’s economic
and environmental future. It thus struck agreements aimed at creating a
national gas market with more competitive supply arrangements:

e The 1994 COAG gas agreement set a timetable and framework to
introduce free and fair trade in natural gas.

e The 1995 competition policy agreements, including the Competition
Principles Agreement (CPA), linked reform of the natural gas industry to
National Competition Policy (NCP) payments.

e The 1997 Natural Gas Pipelines Access Agreement set a framework for
governments to enact uniform gas access legislation incorporating the
National Third Party Access Code for Natural Gas Pipeline Systems (the
National Gas Code).

Table 7.1 summarises governments’ NCP commitments in gas. The core
commitments are (1) the removal of all legislative and regulatory barriers to
free and fair trade in gas within and between jurisdictions, and (2) the
provision of third party access to gas pipelines. Other commitments include:

e the adoption of uniform national pipeline construction standards
e the commercialisation of publicly owned gas utilities

e the removal of restrictions on the uses of natural gas (for example, for
electricity generation)

e the limiting of gas franchise arrangements to those that are consistent
with free and fair competition in gas markets and third party access.
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Table 7.1: Summary of government commitments

Commitment Source of commitment

Corporatisation, vertical separation of transmission and
distribution activities, and structural reform of
government owned gas utilities 1994 gas agreement and the CPA

Ringfencing of privately owned transmission and
distribution activities 1994 gas agreement

Implementation of Australian Standard (AS) 2885 to
achieve uniform pipeline construction standards 1994 gas agreement

Gas access regime

Enactment of regime 1997 gas agreement, clause 5

Non amendment of the regime without the agreement of
all ministers 1997 gas agreement, clause 6

Amendment of conflicting legislation and no introduction
of new conflicting legislation (except regulation of retail
gas prices) 1997 gas agreement, clause 7

Certification 1997 gas agreement, clause 10.1

Continued effectiveness of the regime after certification 1997 gas agreement, clause 10.2

Transitional provisions and derogations that do not go

beyond annex H and annex I 1997 gas agreement, clause 12
Licensing principles 1997 gas agreement, annex E
Franchising principles 1997 gas agreement, annex F

Legislation review

Upstream issues, particularly petroleum (submerged

lands) Acts and petroleum Acts CPA
Industry standards, trade measurement Acts and

national measurement Acts CPA
Consumer protection CPA
Safety CPA

Other legislative restrictions (for example, shareholding
restrictions, licensing Regulations, agreement Acts) CPA

Progress in meeting commitments

The COAG reforms for free and fair trade in gas are nearing completion. The
National Competition Council has previously concluded that two areas of
reform were complete: (1) the structural reform of gas utilities and (2)
adherence to the COAG franchising and licensing principles.
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All states and territories have implemented the National Gas Code.! In most
states and territories, all gas customers (including households) can enter a
contract with a supplier of choice.2 Governments have also removed most
remaining legislative and regulatory barriers to trade, removed most
exclusive franchise arrangements and reformed the monopoly utilities that
once dominated the gas industry. The NCP assessments facilitate
independent monitoring of gas reform implementation and, in the Council’s
view, have provided strong incentives for jurisdictions to complete the COAG
reforms.

NCP gas reform has promoted the gas industry’s development. The Parer
review considered that the removal of restrictions on interstate trade in gas,
the provision of access to pipelines and the removal of exclusive franchises
have encouraged exploration for, and the development of new gas reserves
and the construction of new pipelines (COAG Energy Market Review 2002).

While governments have substantially completed their implementation of the
COAG gas reforms, the 2004 NCP assessment identified areas in which work
remained. In the following sections, the Council considers governments’
progress in those areas.

National Gas Access Regime

Enactment and certification

The 1997 gas agreement requires governments to enact legislation to
introduce a regime for third party access to the services of natural gas
pipelines. The regime comprises a national Gas Pipelines Access Law (GPAL),
the National Gas Code and state legislation covering the appointment of
regulatory and review bodies. Governments are also required to apply for
certification of their gas access regimes as being effective regimes under part
IIIA of the Trade Practices Act 1974.

The Council previously assessed that:

e all governments have met their obligations to enact the National Gas
Access Regime

1 Some jurisdictions implemented derogations (variations) from the code. In most
cases, the Australian Government and all state and territory governments approved
these derogations.

2 In Queensland, only customers using more than 100 terajoules of gas a year can
choose their gas supplier. Queensland advised that it will reduce the threshold to
1 terajoule of gas a year in 2005. In other states and territories, all gas customers
can choose their supplier.
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e all governments except Tasmania have applied for certification of their
access regimes as being effective under part IITA. It is not an NCP
requirement that a regime be granted certification. Nonetheless, the
access regimes of all jurisdictions other than Queensland and Tasmania
have been certified as effective.3 Table 7.2 summarises progress in the
enactment and certification of state and territory gas access regimes.

Table 7.2: Enactment and certification of access regimes

Legislation

Jurisdiction enacted Certified effective

New South Wales Yes Certified effective March 2001 for 15 years

Victoria Yes Certified effective March 2001 for 15 years

Queensland Yes Recommendation of the Council is with the Australian
Government minister. The recommendation is that
the regime does not meet the requirements for
effectiveness under part IIIA of the Trade Practices
Act.

Western Australia Yes Certified effective May 2000 for 15 years

South Australia Yes Certified effective December 1998 for 15 years

Tasmania Yes Application made to Council in October 2004. The
Council’s draft recommendation (February 2005) is
that the regime is effective. The Council’s final
recommendation was forwarded to the Australian
Government minister in April 2005.

ACT Yes Certified effective September 2000 for 15 years

Northern Territory Yes Certified effective October 2001 for 15 years

Tasmanian gas access regime

Under the 1997 gas agreement, Tasmania’s obligations to enact the National
Gas Access Regime and apply for certification of its regime were delayed until
the state’s first natural gas pipeline was approved, or until a competitive
tendering process for a pipeline commenced. In 2002, Duke Energy
International completed construction of a transmission pipeline from Victoria
to Tasmania, with lateral pipelines to the south and north west of the state.

Tasmania signed agreements with Powerco Limited in 2003 to develop the
state’s distribution network. Work commenced in October 2003, with the
rollout of the backbone networks scheduled for completion in 2005. A core
urban network for domestic gas reticulation is being progressively built
between February 2005 and April 2007.

3 The Council reviewed Queensland’s access regime and recommended in 2002 that it
did not meet the requirements for effectiveness. An absence of certification does not
limit the operability of a state access regime. However, the services covered by an
ineffective regime are open to a declaration application under part IIIA of the TPA.
For Tasmania, see table 7.2.
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Tasmania implemented the National Gas Code through the Gas Pipelines
Access (Tasmania) Act 2000, which it passed in November 2002. Tasmania
satisfied its NCP obligations in this area by applying for certification of its
access regime in October 2004. The Council’s recommendation on the
effectiveness of the regime is with the Australian Government minister.

Full retail contestability

The 1997 gas agreement requires the introduction of full retail contestability
for all gas consumers. This entails the right to enter a gas supply contract
with a supplier of choice. Full retail contestability promotes competition
between gas retailers and gas producers, thus encouraging better service
quality, more efficient energy industries (through opportunities for economies
of scale) and lower prices for customers.

The introduction of full retail contestability is important to fully realise the
benefits of reform in the gas sector. To do this effectively, governments must
remove legal barriers to competition and implement business rules that cover:

e processes for measuring gas use (through metering, profiling or other
processes)

e protocols for transferring customers from one supplier to another
e consumer protection
e gsafety and gas specifications to enable interconnection to take place.

The legal removal of most barriers to competition occurred with the
enactment of the GPAL, including the National Gas Code. The business rules
must make it practical for customers to select from among suppliers, thus
encouraging suppliers to compete to secure customers. Similar processes have
promoted competition in industries such as telecommunications.

The 1997 gas agreement nominated 1 September 2001 as the latest date for
governments to introduce full retail contestability.* Governments experienced
significant difficulties with achieving this timeframe, and some announced
deferrals of up to 18 months for smaller customers. The difficulties related to:

e the introduction of information technology systems to handle customer
billing and transfer

e a need for the industry to develop market rules to allow for the orderly
management of customer transfers between retailers

e the choice and costs of a method of metering (that is, how to cost-
effectively measure gas use by small customers).

N

Except for Western Australia, where the date was 1 July 2002.
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For the 2004 NCP assessment, the Council considered that New South Wales,
Victoria, Western Australia, South Australia, the ACT and the Northern
Territory had met their NCP obligations by removing legal and other barriers
to full retail contestability. Queensland and Tasmania were yet to implement
full retail contestability. Table 7.3 outlines progress in this area.
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2005 NCP assessment

Queensland

The Council assessed in the 2004 NCP assessment that Queensland had
made no progress towards extending contestability to commercial and
industrial customers using 1-100 terajoules of gas a year, despite an
independent study (commissioned by Queensland) finding that the benefits of
extending contestability would outweigh the costs. Queensland’s lack of
progress meant that consumers of less than 100 terajoules of gas a year were
unable to choose their supplier. The affected parties include around 740
industrial and commercial businesses and 150 000 residential customers,
comprising about 10 per cent of the Queensland gas market (by volume).

In 2004, Queensland provided the Council with two cost—benefit studies by
consultants McLennan Magasanik Associates Pty Ltd (MMA 2003), which
found that extending contestability would result in:

e positive net benefits for customers using 1-100 terajoules of gas a year
(tranches 2 and 3)

e negative net benefits for customers using 0—1 terajoules a year (tranche 4).

The study recommended an extension of contestability to tranches 2 and 3.
Queensland informed the Council in September 2004 that it had not
implemented the recommendation because it had not identified an equitable
method of unwinding historical cross-subsidies in the market.

The 1997 gas agreement recognised that the introduction of retail
contestability would pose transitional issues (including cross-subsidy issues)
for all jurisdictions, and allowed for a phased implementation by September
2001. Queensland did not meet this time frame and failed to gain the
approval of all governments for an indefinite deferral of retail contestability
as required by the agreement.

The Council concluded in the 2004 NCP assessment that Queensland had not
complied with its obligations under the 1997 agreement and had failed to
implement the recommendations of its own cost—benefit assessment. It
considered that Queensland’s failure to extend contestability was a serious
breach of its NCP gas reform commitments. In particular, the consultancy
study identified significant benefits in extending contestability, both for
medium to large gas users and for the Queensland community.

Queensland reported in 2005 that it had passed a regulation to extend retail
gas contestability to commercial and industrial gas customers using 1-100
terajoules a year (tranches 2 and 3) from 1 July 2005. The regulation
establishes 1 terajoule as the threshold for customer contestability. The
practical extension of contestability requires the implementation of market
operation and business rules, of which Queensland released a consultation
draft in 2005. Queensland reported it will give effect to the rules in a
regulation under the Gas Supply Act. Subject to approval by the Executive
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Council, the rules are scheduled to commence on 1 November 2005. There are
no other barriers to contestability for tranche 2 and 3 customers.

The Council considers that the practical extension of contestability to tranche
2 and 3 customers will address Queensland’s current obligations in this area.
Consistent with Queensland’s undertakings on this matter, the Council would
expect Queensland to review no later than 2007 its decision not to extend
contestability to tranche 4 customers.

Tasmania

The Gas Infrastructure (Miscellaneous Amendments) Act 2003, passed by the
Tasmanian Parliament in July 2003, provides for a fully contestable gas retail
market. Tasmania reported that there are no legislative restrictions to full
retail contestability. Customers will be free to choose their gas supplier from
the commencement of gas flows through the distribution network, which is
being progressively developed for 39 500 households between 2005 and 2007.
Two retailers, Powerco and Aurora Pty Ltd, have been licensed to retail gas.
Tasmania envisages that customer choice will grow as the market develops.

Tasmania reported that it is developing a regulatory framework to clarify the
status of embedded distribution networks. The Government intends to
consider this matter by late 2005.

Legislative restrictions on competition

Governments agreed to review and, where appropriate, reform by 30 June
2002 all existing legislation that restricts competition. Reform is appropriate
where restrictions do not provide a net benefit to the whole community and
are not necessary to achieve the objective of the legislation. Any new
legislation that restricts competition must also meet this test.

Legislation relating to natural gas generally falls into one or more of the
following categories: petroleum (onshore and submerged lands) legislation;
pipelines legislation; restrictions on shareholding in gas sector companies;
standards and licensing legislation; and state and territory agreement Acts.
Other areas might include mining legislation (particularly dealing with coal
and oil shale, which can produce coal methane gas) and environmental
planning legislation. Governments’ progress in reviewing and reforming
relevant legislation is reported in table 7.6. The review and reform of natural
gas legislation have been completed in most areas, although some reviews
have not been finalised and some necessary reform is yet to be implemented.
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Upstream issues

An efficient gas production sector ensures gas sales markets can develop and
grow. In 1998 the Upstream Issues Working Group reported to COAG on the
development of a more competitive gas production (upstream) sector. It
identified the key issues as being the marketing arrangements used by gas
producers, third party access to upstream processing facilities, and acreage
management legislation.

All jurisdictions have been engaged in the review and reform of their acreage
management legislation, for both offshore and onshore acreage. The offshore
legislation—the petroleum (submerged lands) Acts—was reviewed through a
national process. Each state and territory with onshore acreage management
legislation is reviewing that legislation individually.

Submerged lands legislation

All states and the Northern Territory have petroleum (submerged lands)
legislation that mirrors Australian Government legislation to regulate
exploration for, and the development of, undersea petroleum resources.
Collectively, the legislation forms a national scheme. A review of the Acts in
1999-2000 concluded that the legislation is essentially pro-competitive and
that the benefits of any restrictions on competition (in relation to safety, the
environment and resource management, for example) outweigh the costs. The
review recommended two specific legislative amendments, focusing on
administrative streamlining and measures to enhance the certainty and
transparency of decision making. One amendment sought to address potential
compliance costs associated with retention leases and the other sought to
expedite the rate at which exploration acreage can be made available to
explorers. A third recommendation was to rewrite the legislation.

The Australian Government incorporated the specific legislative reforms into
the Petroleum (Submerged Lands) Amendment Act 2002, which it enacted in
October 2002. The government then rewrote the legislation and introduced a
new Offshore Petroleum Bill on 23 June 2005. The House of Representatives
passed the Bill on 18 August 2005.

All relevant jurisdictions are required to amend their mirror legislation to
incorporate both the specific amendments and the rewrite of the Act. All
jurisdictions indicated that they will make the necessary legislative
amendments, but some are awaiting the passage of the Offshore Petroleum
Act before changing their own legislation. Others implemented the specific
reforms and will draft legislation to mirror the new Australian Government
Act once it is passed. Table 7.4 provides a summary of progress in this area.

The Council considers that reform in this area remains incomplete, but
recognises that all states and territories have committed to implement the
necessary amendments to establish a nationally consistent regime.
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Table 7.4: Amendments to petroleum (submerged lands) legislation

Jurisdiction Action

New South Wales The amendment Bill covering specific reforms was passed on 8 June
2005 and given royal assent on 15 June 2005.

Victoria The amendment Bill covering specific reforms was passed in the
autumn 2004 Parliamentary sitting and given royal assent in May 2004.
Victoria will rewrite the Act following the passage of the Australian
Government Act.

Queensland The amendment Act was passed in 2004. Queensland will rewrite the
Act following the passage of the Australian Government Act.

Western Australia The specific reforms are being drafted via the Petroleum Legislation
Amendment Bill.

South Australia The amendment Bill covering specific reforms was enacted on 16
December 2004.

Tasmania The amendment Bill covering specific reforms was passed in November
2004, but has not been proclaimed. Tasmania is awaiting the
finalisation of the new Australian Government Act before proceeding
with further amendments.

Northern Territory The government is awaiting the completion of the Australian
Government Act before amending its own legislation.

Onshore acreage management legislation

The Council previously assessed that New South Wales, Victoria and
South Australia had met their NCP obligations to review and reform their
onshore acreage management legislation. The Australian Government, the
ACT and Tasmania do not have this type of legislation.

Queensland’s review of the Petroleum Act 1923 and the Gas Act 1965 led to
the introduction of a package of new legislation to Parliament in May 2004.
The legislation is consistent with the intent of the Upstream Industry
Working Group’s reforms in acreage management, in that it adopts:

e a competitive tender process for the grant of onshore exploration acreage.
Authorities to prospect will have a maximum term of 12 years, with
progressive relinquishment over that period

e a requirement for strict compliance with work programs submitted
through a tender process

e an increase in the size of production tenures, but a change in the criteria
for their grant to ensure only areas of identified reserves are included.
Acreage with the potential for further discoveries is excluded.

The Petroleum and Gas (Production and Safety) Act 2004, the Petroleum and
other Legislation Amendment Act 2004 and associated Regulations
commenced on 31 December 2004. Queensland is progressively implementing
the legislation, with many provisions taking effect from 1 July 2005.
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The Northern Territory reviewed its Petroleum Act and approved the
implementation of the review recommendations. It implemented eight
recommendations via the Petroleum Amendment Act 2003 and the remaining
six recommendations via the Petroleum Amendment Act 2004, which
commenced on 13 September 2004.

Outstanding legislation review and reform
matters

In addition to the natural gas legislation noted above, the review and/or
reform of two additional instruments was incomplete at the time of the 2004
NCP assessment: Victoria’s Pipelines Act 1967 and Tasmania’s Launceston
Gas Company Act 1982.

Victoria’s Pipelines Act regulates the construction and operation of major gas
and petroleum pipelines in the state. Victoria undertook an NCP review of
the Act in 1997 and announced a full review of the Pipelines Act in 2000 to
develop a regulatory framework that is consistent with other forms of
infrastructure. Victoria has completed that review and a Pipelines Bill
implementing the NCP recommendations agreed to in the government’s
response of 2002 has been passed by both houses of Parliament and is
awaiting royal assent. Regulations will need to be developed, so the likely
commencement of the new Pipelines Act will be late 2006.

Tasmania’s Launceston Gas Company Act gives that company powers that
are not available to potential competitors in the gas supply market. Tasmania
substantially amended the Act via new legislation and intends to repeal the
remaining sections in the spring 2005 session of Parliament.

Tasmania has also introduced a substantial body of gas industry legislation
since 2000 to coincide with the development of its gas industry. The state’s
gatekeeping arrangements apply to all proposed legislation to assess
consistency with clause 5 of the CPA. The initial assessments are conducted
by Treasury’s Regulation Review Unit. Where the unit identifies a major
restriction on competition, the administering agency must prepare a
regulatory impact statement and conduct a public consultation process. The
Council is satisfied that the arrangements provide a robust process for
assessing compliance with CPA clause 5.

Industry standards

The Australian gas industry has been developing a national gas quality
standard so processed gas can move through all interlinked pipeline networks
without adversely affecting pipelines or gas appliances. The Council considers
that such a standard is important to achieving a national gas market by
removing a potential barrier to interstate gas trade.
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Following a gas quality appliance testing program, undertaken by the
Australian Gas Association and funded by governments and industry, the
Natural Gas Quality Specification Committee was formed to write a new gas
quality standard specification for general purpose natural gas. The standard,
known as AS 4564/AG 864, defines the requirements for providing natural
gas suitable for transportation in transmission and distribution systems
within or across state borders, and provides the range of gas properties
consistent with the safe operation of natural gas appliances supplied to the
Australian market. Relevant gas sales contracts, legislation and/or
government guidelines provide temporary departures from the standard.

AS 4564/AG 864 was endorsed in January 2003. All governments other than
Western Australia and the Northern Territory have stated their intention to
implement the standard (table 7.5). New South Wales, Queensland, South
Australia and Tasmania have completed this reform. The Council considers
that Victoria and the ACT have demonstrated a commitment to doing so.

Western Australia’s Gas Standards (Gas Supply and System Safety)
Regulations 2000 include a gas quality specification that applies to gas
entering a gas distribution system. The specification has similarities to the
national standard but specifies a higher heating value range and a different
hydrocarbon dewpoint. The higher heating value range is considered
important in Western Australia because it forms the basis for billing
customers on an energy basis, and a number of contracts reflect higher
heating value. Legislation does not specify gas quality in transmission
pipelines, but pipelines covered by an access arrangement must include a gas
quality specification in the arrangement.

Following discussions with industry in 2004, the government decided not to
adopt the national standard. Western Australia will review and, where
appropriate, amend its standards to reflect the national standard if
Iinterconnection with interstate pipelines occurs. It considers that the
adoption of the national standard would not have a material effect on the
performance of gas appliances, but could in the longer term restrict some of
the state’s producers in shipping their gas.

The Northern Territory reported in 2004 that it has no plans to introduce the
national standard in the near future. As for Western Australia, it is not
linked to the interconnected gas networks of south and east Australia, and
has few consumers of natural gas. At present, its specifications for natural
gas are set out in the provisions of contracts with the Power and Water
Corporation, which consumes most of the natural gas sold in the Territory.
The Northern Territory will review its position on the national standard if
there are active plans to interconnect local pipelines with another jurisdiction
(for example, to transport Timor Sea gas).

Adoption of the national standard is important for building a national gas
market, and its implementation needs to be effective. The Council accepts
that a decision not to implement the national standard will not hinder
interstate trade in natural gas at this stage for those jurisdictions that do not
have interstate pipelines. Nevertheless, the inconsistent application of the
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standard across jurisdictions may have adverse impacts in other areas—for
example, the production, sale or use of gas appliances. The Council will
continue to monitor how jurisdictions are implementing the national
standard, and any issues that may arise as a result of the standard’s part
application.

The ACT indicated that it intends for gas industry participants to adopt the
national standard. The Council considers that the national standard, to be
effective in reducing barriers to interstate trade in gas, needs to be clearly
implemented. Adopting the national standard legislatively would be a
suitable means of implementation.

Table 7.5: Implementation of AS 4564/AG 864

Jurisdiction Action

New South Wales The government has adopted gas specifications that are identical to the
national standard. The state Regulations were amended to reference
the national standard in 2004.

Victoria Victoria is updating its Regulations in consultation with industry to
make them fully consistent with, and reference, the national standards.
It is finalising a working draft of the Regulations and is preparing a
regulatory impact statement. It expects to implement the amendments
in the second half of 2005.

Queensland The government implemented the national standard by Regulation in
2003. The Regulation includes exemptions allowed under s1.1.2 of the
national standard, which will cease when Queensland natural gas is
supplied to interstate markets.

Western Australia The state’s gas quality standards differ from the national standard in
some areas. Following discussions with industry in 2004, the
government decided not to adopt the national standard. Western
Australia will review and, where appropriate, amend its standards to
reflect the national standard if interconnection with interstate pipelines
occurs.

South Australia The South Australian Regulations set the same natural gas quality
specifications as those in the national standard. The government
amended the Regulations in 2004 to call up the standard.

Tasmania The government formally adopted the national standard through
Regulation in 2004. The state’s only gas distributor complies with the
standard under system specifications developed under the Gas Act.

ACT The government expects ActewAGL to adopt the national standard in
the access arrangement for its gas distribution network, which will
apply from 2005.

Northern Territory The government does not intend to adopt the national standard until
there are active plans to interconnect Northern Territory pipelines with
another gas market (for example, to transport Timor Sea gas).
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8 National road transport
reform

Historically, each state and territory has been responsible for road transport
regulation in its jurisdiction. This approach led to a lack of uniformity in
driver and vehicle operations and standards, and vehicle weights and
dimensions. In the early 1990s, governments agreed to address the
differences in regulation, establishing the Heavy Vehicles Agreement and the
Light Vehicles Agreement in 1991 and 1992 respectively. The former
agreement provides for the development of uniform or consistent national
regulatory arrangements for vehicles over 4.5 tonnes gross mass; the latter
extends the national regulatory approach to cover light vehicles.

The National Road Transport Commission developed the initial national road
transport reform package, comprising 31 initiatives (reform areas) in the
following six modules:

1. registration charges for heavy vehicles
2. transport of dangerous goods

3. vehicle operations

4. heavy vehicle registration

5. driver licensing

6. compliance and enforcement.

The Australian Transport Council oversees implementation of the reforms.
The Council of Australian Governments (COAG) endorsed a framework
comprising 19 of the 31 reform areas, criteria for assessing reform
implementation, and target dates for the 1999 National Competition Policy
(NCP) assessment, along with another framework comprising six further
reform areas for the 2001 NCP assessment.

Governments have not listed several reform areas from the original
package—notably, the speeding heavy vehicle policy and the higher mass
limits reform areas—for assessment under the NCP (although some
governments have implemented these reform areas in part or in whole).
Governments have also not listed for NCP assessment the national road
transport reforms (such as the second and third heavy vehicle reform
packages) developed subsequent to the original six-module package.

Governments did not endorse a road transport reform framework for the 2002
and subsequent NCP assessments. The National Competition Council has
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assessed road transport reform implementation in this 2005 NCP assessment,
however, considering governments’ progress in undertaking reforms that
were not implemented or operational at the time of the 2004 NCP
assessment. In the 2004 assessment, the Council found that Western
Australia, the ACT and the Australian Government had not met completion
targets. All of the incomplete reforms related to the 1999 NCP framework.

Given that governments had demonstrated significant progress, the Council
considered that additional time to complete the reform programs was
warranted. It decided to re-assess implementation in the 2004 (and 2005)
NCP assessments.

The overriding consideration for the Council in this 2005 NCP assessment
has been the importance of a common regulatory platform consistent with the
Australian Transport Council assessment frameworks. For a government to
have been assessed as fully complying, it needed to have made its agreed
contribution to achieving the common platform by 30 June 2005. Except for
formal exemptions or accepted alternatives, jurisdictions must have
implemented all elements of the assessment frameworks.

Implementation of reforms
outstanding at 30 June 2004

Accounting for the formalised and practical exemptions from the road
transport reform program, the Council considers that governments had
satisfactorily implemented 188 of 192 assessable reforms (98 per cent across
all jurisdictions) at 30 June 2005. Of the 147 reforms in the 1999 NCP
framework across all jurisdictions, 143 (97 per cent) were satisfactorily
implemented at 30 June 2005. Outstanding obligations, by jurisdiction, are
noted below:

e Western Australia has two remaining reforms—(1) the introduction of the
national drivers’ licence classifications and (2) the one driver/one licence
reforms. The Road Traffic Amendment Bill 2005 was introduced to
Parliament on 30 June 2005 to implement these reforms. (It was at the
second reading stage in the Legislative Council in September 2005.)

e The Australian Government is yet to implement arrangements to achieve
national consistency in heavy vehicles registration schemes. It is awaiting
the outcomes of a decision by the Minister for Transport and Regional
Services following the completion of the review of the Federal Interstate
Registration Scheme (FIRS). The decision will determine subsequent
reform actions.

e In 2001, the ACT Legislative Assembly disallowed the Regulation that
would have introduced continuous registration of heavy vehicles, and a 3
month registration lapse period. The Assembly Estimates Committee
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Chapter 8 National road transport reform

criticised a 2003 budget proposal to implement continuous registration as
being a revenue raising measure. The ACT Government is considering
alternative means of fulfilling this road transport reform obligation,
including the optimal use of technology to detect unregistered vehicles. It
1s also reconsidering this matter with a view to introducing Regulations to
reduce the current registration lapse period from 12 months to 3 months.

All of the 45 reforms in the 2001 NCP assessment framework had been
implemented by 30 June 2003. Western Australia and the Northern Territory
completed their reform obligations after the 2002 NCP assessment. New
South Wales and Victoria have continued to progress towards their 2006
target completion of changes to street signage and continuous centre line
markings on roads. Table 8.1 lists all of the road transport reform areas
assessable under the NCP. It indicates the reforms that were incomplete at

30 June 2005 and the expected completion dates.

Table 8.1: Reform implementation, 30 June 2005

Road reform

Jurisdiction still to complete
implementation
(expected completion date)

1997 NCP assessment framework

First heavy vehicle registration charges determination

1999 NCP assessment framework

1 Dangerous goods—nationally consistent registrations and
code

2 Heavy vehicle registration schemes—national consistency

The ACT: The Legislative
Assembly rejected Regulations
implementing continuous
registration. The ACT
Government is considering
alternative means of enforcing
timely renewals of registration.

Australian Government: The
Australian Government delayed
this reform pending a review of
the Federal Interstate
Registration Scheme (FIRS).
The review has been completed
and the Minister for Transport
and Regional Services has been
advised of the review’s
recommendations. A ministerial
decision, which will determine
subsequent reform action, is
pending.

3 Driver licensing—uniform classes, procedures, renewals,
cancellations, medical guidelines, exemptions, demerit
points etc.

Western Australia: Final
amendments to the Act and
Regulations were introduced to
Parliament on 30 June 2005.

4 Vehicle operations—uniform mass and load registrations,
consistent oversize/overmass
regulations/exemptions/pilots/escorts, restricted access
vehicle

(continued)
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Table 8.1 continued

Road reform

Jurisdiction still to complete
implementation
(expected completion date)

5 Uniform heavy vehicle standards (superseded by
combined vehicle standards)

6 Truck driving hours

7 Bus driving hours

8 Common mass and load rules—axle mass spacing
schedule up to 42.5 tonnes gross vehicle tonnes for six
axles; 62.5 tonnes for tri-tri-B-doubles; set fines for
exceeding these limits

9 One driver/one licence

Western Australia: Final
amendments to the Act and
Regulations were introduced to
Parliament on 30 June 2005.

10 Improved network access—expanded gazetted rotes for
B-doubles and approved large vehicles (road trains and 4.6-
metre-high trucks) in lieu of permits

11 Common pre-registration standards—nationwide
acceptance to enable trucks to be sold and used in any
jurisdiction

12 Common roadworthiness standards—mutual recognition
of standards and enforcement practices

13 Safe carriage and restraint of loads

14 National bus driving hours

15 Interstate conversions of driver licences free of cost

16 Alternative compliance—support for trial and
endorsement of model legislation for mass and
maintenance management

17 Three-month and six-month short term registration

18 Driver offences/licence status—information provision to
employers with employee’s consent

19 National exchange of vehicle and driver information
system, stage 1—in-principle agreement to link driver and
vehicle information nationally

2001 NCP assessment framework

1 Combined vehicle standards—uniform vehicle design and
construction standards

2 Australian road rules—national rules obeyed by all road
users

3 Combined truck and bus driving hours—nationally
consistent driving hours (14 hours, including 12 in any 24-
hour period etc.); chain of responsibility (extended
offences) provisions; transitional fatigue management
scheme etc.

4 Consistent on-road enforcement of roadworthiness—
written warning, minor defect notice, major defect notice

5 Second heavy vehicles registration charges determination

6 Rear axle mass increase of 1 tonne for ultra-low-floor
buses within the overall 16 tonne gross vehicle mass limit
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The (assessed) road transport reform commitments are almost complete—of
147 reform elements across all jurisdictions, 143 have been satisfactorily
implemented. Western Australia has two reforms outstanding, and the
Australian Government and the ACT have one each. These outstanding
commitments relate to relatively minor areas of the reform agenda.

The Council assesses that the Australian Government, Western Australia and
the ACT have failed to meet their NCP obligations in relation to completing
their national road transport reforms.
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9 Review and reform of
legislation

The Competition Principles Agreement (CPA) obliged governments to review
and, where appropriate, reform legislation that restricts competition by
30 June 2002. The guiding principle embodied in CPA clause 5(1) is that
restrictions on competition should be removed unless it can be demonstrated
that restricting competition benefits the community overall (being in the
public interest) and is necessary to achieve the objectives of the legislation.

The CPA clause 5 also obliges governments to:

e review, at least once every 10 years, any restrictive legislation against the
guiding principle to ensure regulation remains relevant

e ensure new legislation that restricts competition is consistent with the
clause 5(1) guiding principle (see chapter 4).

CPA clause 5 originally set a target date of 2000 for governments to complete
the review and reform of all legislation containing restrictions on competition.
In November 2000, the Council of Australian Governments (COAG) extended
the deadline to 30 June 2002. In the 2002 NCP assessment, for timing
reasons, the National Competition Council provided a further year’s extension
but advised all governments that:

Review and/or reform activity that is incomplete or not consistent
with NCP principles at June 2003 will be considered to not comply
with NCP obligations. Where noncompliance is significant ... the
Council is likely to make adverse recommendations on payments.
(NCC 2002, p. xvi)

Consistent with this caution, for the 2003 NCP assessment the Council
recommended competition payment reductions and suspensions for all state
and territory governments for failure to complete review and reform activity.
The reduced competition payments spurred governments to expedite reforms,
resulting in many of the suspensions and deductions being lifted in the 2004
NCP assessment. Given that this 2005 NCP assessment is the final under the
current NCP program, it addresses all remaining unmet commitments.

Assessing compliance

The Council considers review activity and reform implementation when
assessing governments’ compliance with the NCP. It looks for transparent,
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robust and objective reviews, because these increase the likelihood of policy
outcomes that are in the public interest. The Council also looks for
governments to implement review recommendations expeditiously, unless a
government can demonstrate that review recommendations are not in the
public interest.

In 2000, COAG directed that the Council’s assessment of whether
governments have met their commitments under CPA clause 5(1) should be
guided by the following amendment to the CPA:

In assessing whether the threshold requirement of clause 5 has been
achieved, the NCC should consider whether the conclusion reached in
the report is within a range of outcomes that could reasonably be
reached based on the information available to a properly constituted
review process. Within the range of outcomes that could reasonably be
reached it is a matter for government to determine what policy is in
the public interest. (COAG 2000)

Other guidance provided by COAG (2000) included:

e requesting that governments document the public interest reasons
supporting their reform decisions and make this reasoning publicly
available

e requesting that governments consider the likely impacts of reform
measures on specific industry sectors and communities, including the
likely adjustment costs

e recognising that satisfactory reform implementation may include a firm
transitional arrangement that extends beyond 30 June 2002, where
justified by a public interest assessment.

COAG’s guidance points to the need for a rigorous analytical approach
whereby reviews consider all relevant evidence and logically draw conclusions
and recommendations from that evidence. Policy actions in line with review
findings and recommendations based on flawed analysis or incomplete
evidence may not satisfy the CPA guiding principle.

High quality reviews of legislation contribute to well considered, effective
policy outcomes. Taking into account the guidance provided by COAG at its
November 2000 meeting, the Council’s approach in assessing compliance with
CPA clause 5 is to look for evidence that reviews:

e had terms of reference based on CPA clause 5(9)

e were conducted by a review panel able to undertake an independent and
objective assessment of all matters relevant to the legislation under
review, including restrictions on competition and public interest matters

e provided for public participation (including by interested parties)

Page 9.2



Chapter 9 Review and reform of legislation

e assessed all costs and benefits of competition restrictions and considered
alternative means of achieving the objective of the legislation

e considered all relevant evidence

e demonstrated a net public benefit when recommending that a government
introduce or retain restrictions on competition.

To test whether restrictions on competition are warranted, governments need
to consider the (non-exhaustive) public interest factors in CPA clause 1(3).
Any restrictions must benefit the whole community, not just particular
groups. The Council encourages governments to make their review reports
publicly available.

The CPA guiding principle does not mean that governments must always
conduct a full public review before reforming restrictions on competition.
Governments sometimes repeal redundant legislation after preliminary
scrutiny shows that the legislation provides no public benefit. Such action
meets the CPA objectives. Similarly, a government may choose to disregard a
review recommendation supporting a restriction or seek to achieve policy
outcomes via an approach other than that recommended by a review. Where a
government does not implement the recommendation of a properly
constituted rigorous review, however, the Council looks for the government to
provide a robust net community benefit argument, demonstrating why the
approach recommended by the review was inappropriate.

Competition payments

Recognising the resource demands on governments from completing reviews
and (where necessary) implementing reforms, the Council considered that the
greatest benefit to the community would arise from prioritising review and
reform activity to address those restrictions with a greater impact on
competition. Accordingly, in 2001, the Council identified priority areas of
regulation likely to have nontrivial impacts on competition (see box 4.2 in
volume 1 of the 2003 NCP assessment—NCC 2003a). This prioritisation also
means that the Council’s resources are used more effectively in engaging with
governments to progress more significant reforms. The effect of categorising
legislation in this way is that the Council scrutinises closely around 800
pieces of priority legislation and monitors activity for a further 1000
nonpriority areas.

Compliance breaches for priority legislation can attract individual penalties
or contribute to pool suspensions, whereas compliance breaches for
nonpriority legislation do not have direct adverse payment implications.
However, governments’ overall performance in meeting their obligations with
the suite of nonpriority legislation can bear on competition payments.
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The Council’s NCP assessments focus on priority legislation areas. Progress
with the review and reform of nonpriority legislation is reported periodically
in legislation review compendiums. However, because this 2005 NCP
assessment is the final under the current NCP program, details of all
outstanding nonpriority legislation are provided at the end of each
government’s assessment chapter (see chapters 10-18).

For this 2005 NCP assessment, the Council determined that jurisdictions
would be assessed as meeting CPA obligations where:

e the review and, where appropriate, reform of a particular piece of
legislation met fully the CPA clause 5(1) guiding principle

e the review and reform activity was consistent with the CPA clause 5(1)
guiding principle, but reform was yet to be completed because it involved a
transitional implementation program, supported by a robust public
interest test.

In many instances, outcomes have not been consistent with the obligations
under CPA clause 5(1). In other cases, noncompliance is the result of a
government not meeting the deadline. Where review and reform activity is
incomplete owing to a need to resolve outstanding national reviews or other
interjurisdictional processes, the Council has excluded these matters from its
consideration of competition payments recommendations.

In making its recommendations on competition payments, the Council judges
the significance of each compliance failure based on the relative importance of
a compliance breach’s impacts on the community and economy, and on
COAG’s direction that the Council account for each state or territory’s overall
commitment to the NCP.

Based on its judgment about the significance of each compliance failure, the
Council determined in the 2003 and 2004 NCP assessments whether any
recommended reduction in competition payments should be a specific
deduction or suspension, or whether general pool suspensions should account
for the compliance failure (see box 1). The Australian Government accepted
all of the Council’s recommendations arising from the 2003 and 2004 NCP
assessments.

This 2005 NCP assessment is the last such assessment under the current
NCP program and the Australian Government has advised that the 2005-06
competition payments are the last such payments. For this reason, the
Council has not recommended any suspensions that would require a further
review; it has thus limited recommendations on 2005-06 competition
payments to deductions.
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Box 9.1: Competition payments—suspensions and deductions

Permanent deductions are irrevocable reductions in governments’ competition
payments. The Council recommends permanent deductions for specific compliance failures.
If the relevant governments have not improved compliance in these areas for the
subsequent NCP assessment, the Council may recommend that the deductions be ongoing.

Specific suspensions are a temporary hold on competition payments until a government
completes its compliance efforts in a particular area. In 2003 and 2004, specific
suspensions were recommended to apply until the relevant governments met pre-
determined conditions, at which time the suspended competition payments would be
released. Where commitments have not been made or met for the subsequent NCP
assessment, or reform action was not implemented, the Council may recommend that the
suspended payments should be withheld permanently.

Pool suspensions apply to a pool of outstanding compliance failures. If satisfactory
progress has been made to improve compliance for this 2005 NCP assessment, the Council
may recommend that the 2004 pool suspension be lifted or reduced. If satisfactory
progress has not been made, the Council may recommend that all or part of the
suspension be converted to a permanent deduction from competition payments.

Developments since the 2004 NCP
assessment

This 2005 NCP assessment considers the actions of governments over the
past 12 months in the areas of noncompliance identified in the 2004 NCP
assessment. Table 9.1 compares legislation review and reform outcomes in
2004 and 2005, indicating (in broad terms) the progress that has been made.!

Most governments made progress in the past year. For priority legislation,
however, the improvement in compliance has been mixed. Some governments
(such as Victoria and Tasmania) that had made relatively good progress in
the past are now faced with a ‘rump’ of legislation whose reform is mired in
national processes and cannot be progressed in the near term.

Those jurisdictions that have historically performed poorly relative to others
continue to do so, with Western Australia having completed just over half of
its priority legislation review and reform program to date. The Australian
Government and South Australia also continue to lag below the average. That
said, all three jurisdictions have improved since the 2004 NCP assessment.

1 In interpreting the data, note that:
— the estimates can reflect the differential treatment across jurisdictions—for
example, a ‘Chiropractors and Osteopaths Act’ would be counted once, whereas
separate legislation for each profession would be counted twice
— in some cases, a jurisdiction’s review and reform activity for one issue might
encompass several pieces of legislation—for example, reform of the Australian
Government’s superannuation legislation involved 10 pieces of legislation
Given that such considerations can skew outcomes, the Council does not place
undue emphasis on small deviations in compliance ratios across jurisdictions.
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Table 9.1: Overall outcomes with the review and reform of legislation@

Proportion of Proportion of non- Proportion of total
priority legislation priority legislation legislation
complying (%) complying (%) complying (%)
2004 2005 2004 2005 2004 2005
Australian Government 60 64 77 89 70 78
New South Wales 83 88 84 94 83 91
Victoria 84 84 86 91 85 88
Queensland 83 85 92 92 86 87
Western Australia 46 55 73 77 62 68
South Australia 60 69 90 94 77 83
Tasmania 82 84 95 96 89 91
ACT 81 82 98 98 93 93
Northern Territory 79 82 90 90 83 85
Total 74 78 87 91 81 85

A Includes the stock of legislation identified by jurisdictions in their original legislation review
schedules, jurisdictions’ periodic additions, and legislation containing restrictions on competition
identified by the Council. Excludes water related legislation, apart from three pieces of such legislation
that include matters relevant to non-water legislation areas. Excludes legislation specific to electricity,
gas and road transport (except where, for example, it relates to professions such as electricians and
gasfitters), which are treated separately in chapters 6, 7 and 8 respectively.

Tables 9.2-9.10 at the end of this chapter contain all of the legislation review
and reform areas that were subject to specific suspensions, permanent
deductions or pool suspensions in the 2004 NCP assessment. Shading in the
tables denotes legislation that was deemed noncompliant in 2004 but that has
now been assessed by the Council as meeting NCP obligations.

Chapters 10-18 provide the detail underlying the 2005 NCP assessments for
the outstanding areas. These chapters deal only with the progress of the
review and reform of legislation assessed in 2004 as not meeting NCP
obligations. (Legislation review and reform areas assessed in previous years
as meeting NCP obligations are detailed in the 2003 and 2004 NCP
assessment reports.)

Areas not assessed

Compulsory third party insurance and workers compensation insurance are
mandatory forms of accident insurance. For at least one of these forms of
insurance, some governments have legislated for monopoly underwriting by a
government owned entity. This arrangement is the principal restriction with
NCP implications.

In the 2003 NCP assessment, the Council discussed the arguments for and
against the monopoly provision of compulsory insurance but was unable to
complete its assessment because the Productivity Commission was reviewing
models for a national framework for the provision of workers compensation
insurance. The Productivity Commission’s final report (released in June 2004)
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Chapter 9 Review and reform of legislation

concluded that ‘[t]he literature does not provide a powerful case for either
public monopoly or competitive private provision of workers’ compensation
insurance’ (PC 2004c, p. 323).

In its 2004 NCP assessment, the Council was thus unable to assess whether
it is necessary to have monopoly provision to achieve governments’ objectives
for compulsory third party and workers compensation insurance. Accordingly,
the Council did not assess compliance with CPA obligations in this area.
(Jurisdictions that allow competitive provision of compulsory insurance
comply with their CPA clause 5 obligations, by virtue of not restricting
competition.) There have been no developments, so the Council has not
assessed these matters in this 2005 NCP assessment.

Compliance categories

In the 2003 and 2004 NCP assessments, review and reform activity
pertaining to governments’ outstanding obligations from the preceding year
was encapsulated in summary tables. Each outstanding obligation was
delineated as one of the following outcomes:

e ‘Meets CPA obligations (year)’

e ‘Does not meet CPA obligations (year)’

e ‘Incomplete’

e ‘Incomplete—interjurisdictional process’.

For this 2005 NCP assessment there are only two categories—'meets CPA
obligations’ and ‘does not meet CPA obligations’. Given that this is the last
assessment under the current NCP reform program, incomplete obligations
(whether or not due to interjurisdictional processes) represent a failure to
comply with the NCP obligations. The Council considers this view to be
appropriate in light of COAG setting a timeframe of 30 June 2002 for
completion of the legislation review and reform program.
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2005 NCP assessment

Table 9.11: Key to legislation topic areas in the jurisdictional chapters 10—18

Al
A2
A3
A4
AS
A6
A7
A8
A9

B1
B2
B3
B4
BS5
B6
B7

Cl1

C2

C3

Primary industries

Agricultural commodities

Farm debt finance

Fisheries

Forestry

Agricultural and veterinary chemicals
Food

Quarantine and food exports
Veterinary services

Mining

Transport

Taxis and hire cars
Tow trucks
Dangerous goods
Rail

Vehicle standards
Ports and sea freight
Air transport

Health and pharmaceutical services
Health professions

Chiropractors

Dental practitioners

Medical practitioners

Nurses

Optometrists and optical
paraprofessionals

Osteopaths

Pharmacists

Physiotherapists

Podiatrists

Psychologists

Occupational therapists
Radiographers

Speech pathologists

Drugs, poisons and controlled
substances

Restrictions on pathology services
under Medicare

Regulation of private health insurance
— product controls

Legal services

Other professions
Commercial agents, inquiry agents
and security providers

Driving instructors

Motor vehicle and second-hand
dealers

Real estate agents

Travel agents

Auctioneers

Conveyancers

Employment agents
Hairdressers

Other licensed occupations

Gl
G2
G3

H1
H2
H3

12
I3

1

I3

Insurance and superannuation
Compulsory third party motor vehicle
Workers’ compensation
Superannuation

Retail trading
Shop trading hours
Liquor licensing
Petrol retailing

Fair trading and consumer
protection

Other fair trading legislation
Consumer credit legislation
Trade measurement legislation

Social regulation
Education
Universities
Child care
Gambling

TABs

Casinos

Racing and betting
Lotteries

Gaming machines
Internet gambling
Minor gambling

Planning, construction and
development

Planning and approval

Building regulations and approval
Building professions

Architects

Surveyors

Valuers

Electrical workers

Plumbers, drainers and gasfitters
Builders or building practitioners
Other building trades

Communications
Broadcasting
Radiocommunications
Postal services

Barrier assistance
PMV

TCF
Anti-dumping
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10 Australian Government

Al Agricultural commodities:

Wheat Marketing Act 1989

Until 1998 the Wheat Marketing Act prohibited the export of wheat by
anyone other than the Australian Wheat Board without the board’s consent.
In addition, the Act guaranteed the board’s borrowings until July 1999 and
provided for the accumulation of the Wheat Industry Fund to eventually
replace the statutory guarantee.

In 1998 the Act was amended to facilitate the establishment of a grower
owned and controlled company, AWB Limited, and its export pool subsidiary,
AWB International Limited (AWBI), to assume responsibility for wheat
marketing and financing from July 1999. The amendments also:

e established the Wheat Export Authority (WEA) to control the export of
wheat and to report to the Australian Government minister for

Agriculture before the end of 2004 on the performance and conduct of the
AWBI

e conferred on the AWBI the power to export wheat without the WEA’s
consent

e exempted anything done by the AWBI in exporting wheat from part IV of
the Trade Practices Act 1974.

The power of the WEA to control the export of wheat is constrained. The
amended Act requires the WEA to consult the AWBI before consenting to the
export of wheat; for proposed exports in bulk, the WEA cannot consent
without the AWBI’s approval.

In early 2000, the government commissioned a three-member committee to
review the Act against CPA clauses 4 and 5 and other policy principles (see
chapter 3). The committee received around 3000 submissions and conducted
consultations throughout the country and overseas. It released a draft report
for comment in mid-October 2000, and the Minister for Agriculture released
the final report on 22 December 2000. In relation to the CPA clause 5, the
committee argued that introducing more competition was more likely than

1 The alpha-numeric descriptors for legislation review subject areas are listed in

chapter 9, table 9.11.
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2005 NCP assessment

continuing the export controls to deliver greater net benefits to growers and
the wider community (Irving et al. 2000).

The Committee found that:

e any price premiums earned by virtue of the single desk are likely to be
small (estimated at around US$1 per tonne in the period 1997-99)

e the single desk is inhibiting innovation in marketing
e the single desk is impeding cost savings in the grain supply chain.

Estimates of the economic impact of the single desk arrangements ranged
from a loss of $233 million per year to a gain of $71 million.

The committee felt, however, that it would be premature to repeal the Act
without a further relatively short evaluation period. The committee was
concerned that the estimation of benefits and costs is complex, and that some
uncertainty remained. It also considered ‘that the new more commercial
arrangements for wheat marketing might achieve more clearly demonstrable
net benefits than was evident during this review’ (Irving et al. 2000, p. 7). The
committee recommended, therefore, that:

e the government retain the single desk until the 2004 review required by
the Act

e the 2004 review incorporate NCP principles and be the final opportunity
to show a net community benefit from the arrangements

e the government convene a joint industry—government forum to develop
performance indicators for the 2004 review.

The committee also recommended that the WEA trial for three years a
simplified system of consents for the export of wheat in bags and containers
by other exporters (see box 10.1).

The government responded on 4 April 2001, stating that it would retain the
single desk but would not conduct the 2004 review under NCP principles. The
minister argued that the latter decision is necessary to avoid further
uncertainty in the industry and for wheat growers. The government agreed to
the development of rigorous and transparent performance indicators to
ensure the 2004 review accurately measures the benefits to industry and the
community.

In June 2002, the National Competition Council assessed that the
government had not met its CPA 5 obligations arising from the Wheat
Marketing Act, because the review did not show that retaining the wheat
export single desk is in the public interest. Rather, the review found that
allowing competition is more likely to be of net benefit to the community.

Consistent with the government’s response, the 2004 Wheat Marketing
Review did not consider whether the wheat export single desk should
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continue and, as acknowledged in the terms of reference, was not intended to
fulfil NCP requirements. In responding to this review, the minister confirmed
the government’s intention to maintain the framework of the current wheat
marketing arrangements under the Act.

Box 10.1: Consents to export wheat in bags and containers

The 2000 NCP review of the Wheat Marketing Act also recommended that the Wheat
Export Authority (WEA) trial (for the three years until the 2004 review) a simplified export
control system whereby it licenses exporters annually. The review committee considered
that the freight rate differential between bulk exports and exports in containers and bags
provides a high degree of protection for bulk exports by the AWBI to all markets except
Japan, and that opening up the export of wheat in containers and bags would allow highly
desirable innovation in the discovery, development and expansion of markets for wheat
exports.

In its response, the Australian Government agreed to improve the export consent system
based on the licensing arrangements proposed in the review. The WEA announced the
changes on 28 September 2001. The changes included clearer consent criteria, a quarterly
application cycle, a 12-month consent for shipments to niche markets and a three-month
consent for other shipments.

In its 2002 NCP assessment, the Council found that the export consent arrangements
administered by the WEA were substantially more restrictive than recommended by the
review, and noted that the Office of Regulation Review reported in November 2001 that
the regulation impact statement prepared for the revised export consent guidelines was
inadequate (PC 2001).

The 2004 (non-NCP) review, released in summary form on 15 October 2004, found that
the current export consent system is not performing as effectively as it could and is
unlikely to result in the best outcomes for the industry. It observed that returns to growers
are unlikely to be maximised in this situation and that exporters other than AWBI need
more confidence, certainty, timeliness and incentive to focus on market development. It
recommended that the WEA adopt a longer term consent system for bagged and
containerised exports, involving:

e 12-month consents with specified tonnage limits for exports to ‘non-niche’ markets
e 24-month consents with unlimited tonnage for exports to ‘niche’ markets

e clearer rules—for example, clearer definitions of ‘niche’ products, and more information
on markets available to other exporters

e a streamlined application process, turning applications around within four days.

On 5 April 2005, the Minister for Agriculture, Fisheries and Forestry announced that the
Government accepted in principle all the recommendations of the panel, and asked the
WEA to bring forwards for his consideration a proposal for a revised consent system to
operate from 1 October 2005.

The Productivity Commission, in its report (28 February 2005) on the review
of the NCP, observed that evidence from the reform of other grain marketing
arrangements, and the findings of the 2000 review:

provide a compelling reason for immediately holding an
independent, transparent review into the future of the wheat ‘single
desk’. It also notes that an early review, if it leads to liberalisation,
would have spin-offs to other grain areas. For example, full
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deregulation in Western Australia has been made contingent on action
at the Federal level. (PC 2005a, p.267)

Accordingly, the commission recommended that the Australian Government
initiate such a review (PC 2005a, p. 267).

No such review has been commissioned to date. Consequently, the Council
must confirm its assessment of 2004, 2003 and 2002 that the Australian
Government has not met its CPA clause 5 obligations arising from the Wheat
Marketing Act because it has failed to show that restricting competition in
the export of wheat is in the public interest.

A4 Forestry

Export Control Act 1982 (relating to wood)

The Australian Government controls the export of wood and woodchips via
Regulations under the Export Control Act: the Export Control (Unprocessed
Wood) Regulations, the Export Control (Hardwood Wood Chips) Regulations
1996 and the Export Control (Regional Forests Agreements) Regulations. At
the time of the NCP review in 2001 the Regulations prohibited the export of:

e hardwood woodchips and other unprocessed wood from native forests
unless:

— from a region covered by a Regional Forest Agreement (RFA), or
— the exporter holds an export licence granted by the minister
¢ unprocessed wood from plantations unless:

— from a state or territory with a code of forest practice for plantation
management that the minister accepts satisfactorily protects
environmental and heritage values, or

— the exporter holds a licence granted by the minister to export that
wood.

RFAs are agreements between the Australian and respective state
governments to protect environmental and other values by maintaining a
comprehensive, adequate and representative national forest reserve system
and to give forest industries a firm base for investment. There are 10 RFAs in
four states: New South Wales, Victoria, Western Australia, and Tasmania.

An officials committee drawn principally from the Department of Agriculture,
Fisheries and Forestry (Australia) completed an NCP review of the
Regulations in July 2001. The review was unable to find any significant
benefit from the Regulations in encouraging either domestic processing or
sustainable management of forests. In particular, it noted that a plethora of
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state legislation and the Commonwealth FEnvironment Protection and
Biodiversity Conservation Act 1999 adequately protect environmental values.
It recommended that the Australian Government:

e remove export controls on sandalwood

e remove export controls over plantation sourced wood once plantation codes
of practice for Queensland and the Northern Territory meet National
Plantation Principles (Standing Committee on Forests 1996)

e either remove export controls over native forest sourced wood or, if the
government perceives some benefit from continuing export controls, allow
such exports from non-RFA regions under licence.

The government has made substantial progress. It has removed export
controls on sandalwood and on plantation sourced wood except that from
Queensland. The removal of export controls on wood from Queensland
plantations is awaiting Australian Government approval of a plantation code
of practice for the state. The export of hardwood woodchips and other
unprocessed wood from non-RFA native forest remains subject to licensing.

The Australian Government will have met its CPA clause 5 obligations
arising from the controls on wood exports when it removes controls on the
export of wood from Queensland plantations and on wood from non-RFA
native forests.

A5 Agricultural and veterinary chemicals

Agricultural and Veterinary Chemicals (Administration) Act 1992
Agricultural and Veterinary Chemicals Code Act 1994

Legislation in all jurisdictions establishes the national registration scheme
for agricultural and veterinary chemicals, which covers the evaluation,
registration, handling and control of these chemicals up to the point of retail
sale. The Australian Pesticides and Veterinary Medicines Authority (formerly
the National Registration Authority) administers the scheme. The federal
Acts establishing these arrangements are the Agricultural and Veterinary
Chemicals (Administration) Act and the Agricultural and Veterinary
Chemicals Code Act. Each state and territory adopts the Agricultural and
Veterinary Chemicals Code into its own jurisdiction by referral.

The Australian Government Acts were subject to a national review (see
chapter 19). The national processes established to implement the legislative
reforms arising from the review have yet to complete their work. Until
changes to these Acts are finalised, the reform of state and territory
legislation that automatically adopts the code cannot be completed.
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The Council retains its 2004 NCP assessment that the Australian
Government has not met its CPA obligations in this area because it has not
completed its reforms.

A7 Quarantine and food exports

Quarantine Act 1908

The Australian Government administers Australia’s quarantine
arrangements under the Quarantine Act. In the 2003 NCP assessment, the
Council found that the government met its CPA obligations relating to the
human quarantine provisions of the Act.

The animal and plant health provisions of the Act have not been subject to
NCP review, but the Australian Quarantine Inspection Service proposes to
commence a comprehensive examination of these provisions following the
resolution of a World Trade Organisation challenge. Any amendments arising
from this review will be subject to analysis via a regulation impact statement.

Because the Australian Government has not completed its review and reform
of the animal and plant health provisions of the Quarantine Act, the Council
assesses that it has not met its CPA obligations in this area.

Export Control Act 1982 (relating to food)

The Export Control Act provides for the inspection and control of food and
forest exports. (Section A4 of this chapter discusses review and reform of
restrictions on competition in the export of forest products.) The Act controls
most food exports—fish, dairy produce, eggs, meat, fresh and dried fruits and
vegetables. It restricts competition by requiring premises to be registered and
to meet certain construction standards, and by imposing processing standards
with attendant compliance costs and regulatory charges. These restrictions
raise Australian food exporters’ costs and may lead to forgone export sales,
particularly where the requirements differ from those for domestic sales.

The Australian Government completed a two-year review of the Act, as it
relates to food, in February 2000. The review found that the Act is fulfilling
its purpose and delivering an overall economic benefit but recommended
improving the administration of the Act, most importantly by the
government:

e introducing a three-tier system of export standards:
— Australian standards, which all manufacturers must meet

— standards imposed by overseas governments, which only those
manufacturers wishing to supply specific export markets must meet
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— market-specific requirements requested by industry.

e harmonising domestic and export standards, and making them consistent
with relevant international standards

e periodically reviewing regulation against NCP principles and accelerating
the review of subordinate regulation

¢ making monitoring and inspection arrangements fully contestable.

In April 2002, the government announced that it would implement all review
recommendations. The Australian Quarantine Inspection Service, in
consultation with industry, has been progressing the implementation of the
recommendations such as the review of export control orders to reflect the
three-tier system and to provide for contestable monitoring and inspection
arrangements. The Export Control (Meat and Meat Products) Orders 2005
and the Export Control (Dairy, Eggs and Fish) Orders 2005 follow reviews of
earlier orders. The export control Order relating to game, rabbit and poultry
meat is soon to commence. In addition ministerial councils responsible for
primary industries and food regulation have developed new Australian
Standards, such as the Australian Standard for Hygienic Production and
Transportation of Meat and Meat Products for Human Consumption—that
harmonise domestic and export requirements of food manufacturers.

The Australian Government will have met its CPA clause 5 obligations
arising from the control of food exports when it completes the reform of export
control orders to reflect the three-tier system and to provide for contestable
monitoring and inspection arrangements.

A9 Mining

Aboriginal Land Rights (Northern Territory) Act 1976

The Aboriginal Land Rights (Northern Territory) Act 1976 and Regulations
give traditional Aboriginal owners the right to consent to mineral exploration.
In 1998 the Australian Government commissioned an independent review of
this legislation. The review (released in August 1999) recommended retaining
this right and removing other restrictions on consent negotiations. The
government released an options paper on possible reforms in 2002; in
response, the Northern Territory Government and the Northern Territory
Land Council released a joint submission in September 2003 proposing
reforms to the Act. The Australian Government is considering reforms to the
Act in light of the government’s broader reform to Indigenous affairs and
expects to introduce amendments to the Act in 2005.

The Council assesses that the Australian Government has not met its CPA
obligations in this area because it has not completed reform activity.
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B6 Ports and sea freight

Navigation Act 1912

The Navigation Act regulates various maritime matters, including ship
safety, coasting trade, the employment of seafarers, and shipboard aspects of
the protection of the maritime environment. The Act restricts competition by:

e requiring all persons wishing to be a ship’s master, crew or pilot to be
properly qualified

e requiring all ships to meet minimum standards of construction,
equipment, manning and maintenance

e prescribing employment related matters, including cabotage.

Part VI of the Navigation Act provides for the issue of coasting trade licences
to ships of any flag, which allow licensed ships to engage in the coasting trade
at any time, conditional on Australian rates of wages being paid to the crew
while so doing. In addition, such vessels are precluded from being subsidised
by foreign governments. In cases where licensed ships cannot meet all coastal
shipping demand, the minister can issue single or continuous (lasting up to
three months) voyage permits, which allow foreign vessels to operate without
having to satisfy cabotage requirements.

This part of the Navigation Act was to have been reviewed under NCP in
1999-2000. In the event options to reform cabotage were examined in 1997 by
the government’s Shipping Reform Group and the government subsequently
streamlined the processes for engaging in coastal trade, significantly reduced
the charge for a permit to engage in coastal trade and broadened the criteria
for issuing these permits, but did not remove the key cabotage restrictions.

The NCP review of the Act, except Part IV, was completed in June 2000. It
recommended that Australia continue to base 1its regulations on
internationally agreed standards, except where no international standard
exists or where the Australian community expects standards to exceed
international measures. It also found that some employment provisions are
redundant or would more appropriately be addressed under company based
employment arrangements under general industrial relations legislation, and
that other employment provisions, while they should continue, should be
based on performance standards (where possible) instead of prescriptive
regulation. The government considered the recommendations in 2002 and

2003 but has not attempted to amend the employment related provisions of
the Act.

In its 2005 review of NCP reforms, the Productivity Commission described
the Australian Government’s commitment to review cabotage as a ‘key piece
of unfinished NCP business under the legislation review programme’. The
commission considers that cabotage ‘reduces the competitiveness of
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Australian firms that rely, or otherwise would rely, on coastal shipping’
(PC 2005a, pp. 220-1). Taking into account submissions that argued that
other legislative impediments contribute to diminished competitiveness by
Australian ship operators, the Productivity Commission concluded that

a wider review of coastal shipping would have important
advantages over a narrower assessment of cabotage restrictions alone.
And, while some of the impediments to better outcomes in the industry
could be pursued through a self-contained reform program, coastal
shipping is an integral component of the national freight transport
system. Hence, to ensure that reform efforts in the industry are
compatible with achieving competitive neutrality across transport
modes, those reforms would be better pursued as part of the nationally
coordinated and multi-modal approach in freight transport reform
which the commission is proposing. (PC 2005a, pp. 221-2).

The Council assesses that the Australian Government has not met its CPA
obligations in this area because it has not completed (1) the review of the
cabotage related provisions of the Act and (2) the reforms recommended by
the 2000 review of other provisions of the Act.

Shipping Registration Act 1981

The Shipping Registration Act provides for registering ships and mortgages
on ships. The Australian Government’s 1997 review found that Australia
should continue to legislate conditions for granting nationality to its ships in
accordance with international conventions. It made recommendations to
improve the workings of this legislation and to reduce compliance costs, most
significantly to:

e recognise non-mortgage securities

e give added protection to mortgagees

e abolish the list of ‘approved’ home ports
¢ make the register available on-line.

The government approved amendments in 1998 to implement the review
recommendations, but these did not proceed. The Maritime Legislation
Amendment Bill 2005, currently before the Senate, allows access to the
register online and makes minor changes with respect to closing the
registration of mortgages, but does not address the other key
recommendations.

The Council assesses that the Australian Government has not met its CPA
clause 5 obligations arising from the Shipping Registration Act.
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C2 Drugs, poisons and controlled substances

Therapeutic Goods Act 1989

The terms of reference for the Galbally national review did not explicitly
cover Australian Government legislation such as the Therapeutic Goods Act.
The Council, therefore, acknowledges the Australian Government’s view that
the Galbally recommendations to modify federal legislation to improve
legislative outcomes for state and territory governments represent best
practice rather than a formal CPA obligation.

However, the Council considers that efficient outcomes are best served by all
participating governments meeting the recommendations of the national
review. Moreover, the terms of reference required the review to:

e have regard to ‘[n]ational uniformity of regulation and the administration
of that regulation’

e address ‘[ijnterfaces with related legislation to maximise efficiency in the
administration of legislation regulating this area.’

Given specific Galbally recommendations relating to Australian Government
legislation, and the Therapeutic Goods Act in particular, the Council
considered it appropriate to examine Australian Government progress in
implementing Galbally reforms, as for other jurisdictions.

Following the review’s outcome (see chapter 19), the Australian Health
Ministers Council endorsed a proposed response to the review’s
recommendations. The Council of Australian Governments (COAG)
considered the proposed response out of session and unanimously endorsed
the final report of the Galbally review and the Australian Health Ministers’
Advisory Council (AHMAC) Working Party response to the review
recommendations.

In conjunction with implementing the Galbally review recommendations, the
Australian Government has agreed to establish a joint agency (the Trans
Tasman Therapeutic Products Agency) with New Zealand for the regulation
of therapeutic goods. The establishment of the joint agency is separate to the
Galbally review process. The governments initially expected the new
arrangements to commence on 1 July 2005, but have deferred the agency’s
commencement for a year to provide more time for consultation with
industry. Rather than reforming therapeutic goods legislation that is likely to
be repealed in 2006, the government considers that it will implement
legislative change as part of the new trans-Tasman legislation.

The COAG response to the Galbally report provides for each jurisdiction to
implement required reforms over the 12 month period to July 2006. The
Australian Government anticipates that it will be able to implement any
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requisite reforms to the Therapeutic Goods Act (or its successor) within this
same period.

The Council acknowledges that the Australian Government is considering the
Galbally review recommendations in the context of new trans-Tasman
legislation. However, because the Australian Government has not yet
implemented the requisite reforms to its legislation, the Council must
conclude that it has not met its CPA obligations on this matter.

C3 Restrictions on pathology services

Health Insurance Act 1973 (part IIA)

Part IIA of the Health Insurance Act specifies that Medicare benefits are
payable for pathology services if:

e the pathology service is requested by a registered medical or dental
practitioner, and a clinical need is identified for the service

e the specimen is collected at specific locations including an approved
collection centre

e the services are provided by an approved pathology practitioner in an
accredited pathology laboratory owned by an approved pathology
authority.

A review of part IIA of the Act recommended that further reviews be
undertaken to:

e review the current qualification requirements and the approval process for
approved pathology practitioners

e examine the merits of extending requesting rights for pathology services
to nurses and/or health workers in remote communities

e revise the accreditation requirements for pathology laboratories to place
greater emphasis on quality assurance and public disclosure.

The review committee also found that the approved collection centre scheme
may not be appropriate or sustainable in the longer term. However, given
that the scheme had only recently been put in place, the committee
recommended deferring further changes in this area until any benefits from
the new arrangements had time to be realised.

In the 2003 NCP assessment, the Council accepted the public interest case for
deferring further reforms to the approved collection centre scheme because
the current scheme is being phased in over four years to July 2005. It
considered that if the Australian Government were to accept the review
recommendations and announce a review in 2005 of the regulations affecting
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the approved collection centre scheme (with appropriate terms of reference),
then the government would comply with its CPA obligations.

In the context of the 2004 NCP assessment, the Australian Government
advised that it has accepted the key review recommendations. For this
assessment, the Australian Government has advised that the Department of
Health and Ageing is working to implement the recommendations as a
priority. In particular, the department has employed consultants Phillips Fox
Lawyers to review the enforcement and offence provisions in the Health
Insurance Act. In January 2005, the department released the issues and
options paper prepared by Phillips Fox Lawyers, which foreshadows likely
recommendations from the review. The proposed recommendations appear
consistent with COAG requirements. The department expected to complete
the review by mid 2005. It will put a package of proposed reforms to
government for approval and implementation of the necessary legislative
changes.

As reported by the Council in the 2004 NCP assessment, the Pathology
Quality and Outlays Memorandum of Understanding 2004/05-2008/09
between the Australian Government and the pathology industry specifies that
the parties will review the approved collection centre arrangements to ensure
these arrangements remain consistent with the objectives of competition
policy. The review is to be completed in 2005-06, following the completion in
July 2005 of the phasing in of the approved collection centre scheme. Apart
from publishing the memorandum of understanding (a public document
available on the Department of Health and Ageing website), the government
has not announced the review or made available terms of reference. The
Department of Health and Ageing advised, however, that it has developed
terms of reference for the review and is putting out a tender to seek
expressions of interest in undertaking the review.

The Council notes that the government’s acceptance of key review
recommendations is consistent with its CPA requirements. It considers that
the government should expedite implementation of NCP reforms (including
the commencement of subsequent reviews where necessary). The Australian
Government’s progress on pathology reforms since the review’s completion in
December 2002 has been slow. The government has failed to meet the
Council’s compliance benchmark—that is, a formal announcement of a review
of the approved collection centre scheme, with appropriate terms of reference.

The Council thus assesses that the Australian Government has not met its
CPA obligations in this area.
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C4 Regulation of private health insurance—
product controls

National Health Act 1953 (part 6 and schedule 1)
Health Insurance Act 1973 (part 3)

The Australian Government regulates private health insurance funds under
the National Health Act and associated Regulations. Provisions in the Health
Insurance Act also govern the conduct of health funds. In 2000, the Council
raised with the Australian Government its understanding that regulation
prevents health funds from paying rebates for certain hospital services unless
they are provided by, or on behalf of, medical practitioners, midwives or
dental practitioners. The Council considered that this restricts competition by
preventing substitute health care providers (such as podiatrists) from
negotiating with private health insurance funds to attract a rebate for their
services.

For the 2002 and 2003 NCP assessments, the Australian Government
informed the Council that the Department of Health and Ageing was
establishing trials to assess the suitability of including ‘podiatric surgery’
within the definition of ‘professional attention’ under the Health Insurance
Act. Such inclusion would allow podiatrists to negotiate with health funds to
attract rebates for in-hospital podiatric surgery. Approval to commence the
trials was sought in 2003.

For the 2004 NCP assessment, the Australian Government advised that
attempts to establish the podiatric trials had ceased. Instead, the Health
Legislation Amendment (Podiatric Surgery and Other Matters) Act was
enacted. The Act removes any legislative impediment to health funds paying
benefits, from their hospital tables, for accommodation and nursing care
associated with in-hospital podiatric surgery by Australian Government
accredited podiatrists. (However, Medicare rebates for the accredited
podiatric surgeon’s or associated anaesthetist’s fees are not available (Abbott
2004). Where the same foot surgery is performed by an orthopaedic surgeon,
Medicare covers the surgery and anaesthetist’s fees.)

The amendments represent only a partial response to product restriction
controls because the legislation does not extend to all substitute allied health
care providers.

In May 2005, the Australian Government advised the following:

e There is no impediment to allied health care providers negotiating with
private health insurers for rebates for their services under ancillary health
cover (see box 10.2).
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Box 10.2: Health fund cover offerings

Under the present arrangements health funds may offer cover for:
e up to 100 per cent of charges levied by public and private hospitals

e up to 25 per cent of the Medicare benefits schedule fee for medical services provided in
private or public hospitals—Medicare provides 75 per cent

e medical cover for fees for medical services provided in hospital above the Medicare
benefits schedule fee if the fund has a practitioner agreement where the medical
practitioner is covered by an agreement or gap cover scheme arrangement with the
medical practitioner

e ancillary health services including dentistry, optical, physiotherapy and a range of
other relevant health services—these services do not require a referral from a medical
practitioner.

e Regulations prevent health funds from paying rebates for hospital
accommodation and nursing care unless the services are provided by, or on
behalf of, medical practitioners, obstetric nurses, dental practitioners and,
from 13 January 2005, accredited podiatrists.

e The services provided by allied health care providers do not attract
Medicare benefits. This had been the case since 1983. However, from
1 July 2004, Medicare rebates have been available for certain allied health
services, including those provided by podiatrists.

The Australian Government further stated that, although conscious of the
Council’s concerns, it is responsible for ensuring that any changes affecting
the delivery of health services by alternative providers do not have a
detrimental impact on the broader health system, including Medicare. It
stated that this responsibility is recognised by the public interest provisions
in the Competition Principles Agreement.

Moreover, the government also stated that representations from alternative
providers will be considered on an individual basis, in line with the
government’s responsibility to ensure that any changes do not have a
detrimental impact on the broader health system.

In sum, the Australian Government has:
e introduced reforms in relation to podiatry services

e claborated on the need to balance carefully competition objectives with
broader social and budgetary objectives

e committed to assessing the merits of further easing the product
restrictions on a case by case basis

Given these developments, the Council assesses that the Australian
Government has met its CPA obligations in this area.
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F1 Workers compensation insurance

Safety, Rehabilitation and Compensation Act 1988

Not assessed (see chapter 9).

I3 Internet gambling

Interactive Gambling Act 2001

The Interactive Gambling Act makes it illegal to provide certain interactive
gambling services, such as online poker machines and casinos. Other
gambling services, such as interactive wagering and sports betting, are
exempted from the Act and regulated by the states and territories. The Act
was not included in the Australian Government legislation review schedule,
but is subject to CPA clause 5(5) requirements for new legislation. The
Australian Government Office of Regulation Review ‘failed’ the regulation
impact statement for the proposed legislation at both the consultation and
decision making stages.

In the 2001 NCP assessment, the Council found that the government had not
provided a net public benefit argument for the legislation. While the
government stated that its objective is to minimise opportunities for problem
gamblers to exacerbate their problems through ready access to online
gambling, it did not address whether banning some forms of domestically
sourced Internet gambling is the only way of achieving this objective.

The Australian Government reviewed the Act in line with the statutory
requirement under the Act, to consider the social and commercial impact of
interactive gambling services, and the effectiveness of the Act in dealing with
these effects. This work was not an NCP review with a primary focus on
assessing the legislation against the CPA. The final review report (issued in
July 2004) found that the benefits of interactive gambling services to
consumers, government, industry and the economy are likely, on balance,
likely to outweigh the costs (particularly those costs associated with problem
gambling). The review found that restricting access by relying on Internet
filtering technologies would be costly and only partly effective. It also found
that there would be small benefits from using the payments system to block
illegal gambling transactions, but this finding did not account for
implementation and administration costs, or for effects on the efficiency of
payments systems. The review did not assess the costs and benefits of making
it an offence to provide certain forms of interactive gambling services to
customers physically located in Australia; rather, it examined issues related
to whether the legislated framework was preventing the escalation of problem
gambling resulting from new interactive gambling services.
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Following the review, the Australian Government announced that it would
not take any specific regulatory action in relation to betting exchanges. The
government perceives the licensing and regulation of gambling services as a
matter for the states and territories.

Given that the review did not address the principal restrictions on
competition, the Council maintains its previous assessment that the
Australian Government has not complied with its CPA clause 5(5) obligations.
The Council accepts, however, that it may be difficult to meet the
government’s social policy objectives in other ways.

K Communications

Broadcasting Services Act 1992

Broadcasting Services (Transitional Provisions and Consequential
Amendments) Act 1992

Radio Licence Fees Act 1964

Television Licence Fee Act 1964

The Broadcasting Services Act and related Acts embody ad hoc regulation
that the Australian Government has established over time. They impose a
variety of restrictions on competition, some of the most important being as
follow:

e The number of commercial free-to-air television broadcasters is restricted,
in effect, to three in any geographic area until at least the end of 2006, and
the scope for new radio stations is also restricted.

e The commercial free-to-air television broadcasters are prohibited from
multichannelling?, to the advantage of pay television operators, but these
operators are not allowed to broadcast major sporting events that are on
the ‘antisiphoning’ list unless free to air broadcasters have had a
reasonable opportunity to acquire the free to air rights. These
antisiphoning rules, in turn, deliver a substantial market advantage to the
existing broadcasters.

e Television broadcasters are required to simulcast their analogue services
in standard definition and for 1040 hours per year in high definition
digital format. Standard definition has been considered satisfactory in
other countries. Broadcasters are also required to simulcast both analogue
and digital signals until the end of the simulcast period, which leaves little
spectrum for new digital services. Because analogue television is much
less efficient than digital television in its use of spectrum, the existing
broadcasters account for most of the spectrum.

2 Multichannelling is the transmission of more than one stream of programming over
a television channel.
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e Through program restrictions, the legislation restricts the ability of
datacasters3 to compete with broadcasters.

In its 2000 review of broadcasting, the Productivity Commaission described the
regulatory arrangements as a legacy of inward looking, anticompetitive and
restrictive ‘quid pro quos’. It argued that the government should close
analogue services as soon as possible, end the requirement for high definition
digital broadcasting, relax the restrictions on datacasting and
multichannelling, end the artificial distinction between datacasting and
digital broadcasting, and relax the antisiphoning rules (PC 2000).

The commission also recommended that the government separate spectrum
access rights from broadcasting licences and convert broadcasting licence fees
to spectrum access fees. It further contended that the Australian
Communications Authority (now the Australian Communications and Media
Authority) should sell access to spectrum through a competitive bidding
process, and that all broadcasting licence holders should pay fees based on
their use of spectrum rather than on their revenue. These proposals would
free up spectrum and make it possible for broadcasters to enter the industry.
In this context, the commission recommended removing the restrictions that
prevent new broadcasters from entering the market before the end of 2006.

The government has made only limited responses to the inquiry report. The
Australian Government Department of Communications, Information
Technology and the Arts (DCITA) conducted a datacasting review during
2002 and, in releasing the December 2002 review report, stated that it ‘there
should be no change at this time to the rules relating to the content which can
be provided under a datacasting licence’ (DCITA 2002, p. 7). The government
has since authorised limited datacasting ‘trials’.

In 2004, the government extended the antisiphoning scheme until 31
December 2010 while updating the list of events covered by the scheme (via
the Broadcasting Services (Events) Notice (No. 1) 2004). The Broadcasting
Services Amendment (Anti-Siphoning) Act 2005 received royal assent on
1 April 2005. The Act extended the automatic delisting period under the
antisiphoning scheme from six to twelve weeks, providing greater flexibility
for subscription television services and content rights holders.

In May 2004, the government announced that it would conduct several
reviews required under the Broadcasting Services Act.

1. Examine whether free-to-air broadcasters should be allowed to provide
additional programming (including multichannelling) and offer other types
of service (including pay television channels), and also consider whether
the requirement for simulcasting analogue and digital signals should be
amended or repealed.

3 A datacasting service delivers content as text, data, speech, music or other sounds
and visual images.
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2. Examine matters relating to the potential end (31 December 2006) of the
moratorium on the issue of new commercial free-to-air television
broadcasting licences.

3. Examine the efficient allocation of spectrum for digital television.

4. Report on whether provisions of the Broadcasting Services Act relating to
underserved geographic areas should be amended or repealed.

The government released four issues papers relating to these reviews in mid-
2004 and sought submissions. (It is yet to release the outcome of the reviews.)

The Government also commenced a review of high definition digital television
requirements in May 2005. A review of the duration of the digital simulcast
period is to be conducted by early 2006.

The Productivity Commission’s final inquiry report on its review of NCP
reforms, released on 14 April 2005, recommends that high priority should be
accorded to removing the restrictions on the number of free-to-air television
licences, multichannelling and datacasting, unless the government’s current
reviews ‘provide a compelling case to the contrary. 'The commission
recommended that these measures should be implemented as package
(PC 2005a, pp. 236-7).

The Council assesses that the Australian Government has not met its CPA
obligations in this area because it is yet to address the major restrictions on
competition.

Radiocommunications Act 1992 and related legislation

The Radiocommunications Act is the primary legislation governing the use of
the radiofrequency spectrum that is required for broadcasting and
telecommunications services and for community safety services. There are
competing demands for radiofrequency spectrum (a limited resource), and the
Australian Communications and Media Authority conducts auctions for those
parts of the spectrum that are particularly valuable to users. The authority
also ensures sufficient spectrum is available for noncommercial organisations
that fulfil a public good role, such as the defence forces and community
services.

The Productivity Commission conducted an NCP review of the
Radiocommunications Act and related Acts in 2001-02. (The government
released the final review report on 5 December 2002.) The commission
highlighted the need for the scarce spectrum resource to be used efficiently
and in ways that do not restrict competition (PC 2002, pp. xxxi—xxxii). To this
end, it made several recommendations to enhance the role of the market in
spectrum management. The government accepted most of these
recommendations, but rejected six, of which the most significant related to
the repeal of elements of the Radiocommunications Act that allow the
minister to impose limits on parts of the spectrum that a person may use. The
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government rejected this recommendation on the basis that the Act’s
provisions are ‘strongly pro-competitive’ and work in harmony with s50 of the
Trade Practices Act.

Of the 35 recommendations, nine require legislative action to amend the Act.
Drafting the legislative changes started in early 2004, and the government
expects Parliament will consider an amendment Bill during the sittings of
late 2005 or earlier 2006.

The Council thus assesses that the Australian Government has not yet met
its CPA obligations in this area because review and reform are incomplete.

Australian Postal Corporation Act 1989

The Australian Postal Corporation Act gives Australia Post a monopoly in:

e the collection and delivery within Australia of letters up to 250 grams and
for a fee up to four times the rate of postage for a standard postal article
carried by ordinary post

e the delivery of incoming international mail.

Australia Post is required to make the standard letter service available at a
single uniform rate of postage for all Australians. It funds this community
(sometimes known as universal) service obligation (CSO) internally at an
annual cost of around $90 million.

In 1997 the Australian Government requested that the Council review the
Act. The Council’s report was completed in February 1998, recommending
that:

e Australia Post continue to provide the Australia-wide letter service, with
unprofitable parts of this CSO funded directly from the Budget

e household letters remain reserved to Australia Post, with a mandated
uniform rate of postage

e open competition be introduced to the delivery of business letters
e all international mail services be open to competition

e the government regulate to ensure access on reasonable terms to
Australia Post’s CSO and post office box services (NCC 1998Db).

In July 1998, the government announced that it would reduce the scope of
Australia Post’s monopoly. The Postal Services Legislation Amendment Bill
2000 was introduced to Parliament in April 2000. This would have allowed
competition in the delivery of incoming international mail and in the
collection and delivery of domestic letters above 50 grams and above the
standard letter postage rate. It would have also established a postal services
access regime under the Trade Practices Act.
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The government withdrew the Bill in March 2001, however, in the face of
opposition in the Senate. Then, on 14 November 2002, it announced a package
of postal reforms that would partly address the recommendations of the 1998
NCP review. The subsequent Postal Services Legislation Amendment Act 2004
was passed on 12 May 2004. The legislation provides for:

e expanded powers for the Australian Communications and Media
Authority to cost Australia Post’s CSOs and report on Australia Post’s
quality of service and compliance with service standards

e the introduction of accounting transparency for Australia Post (by giving
the ACCC the power to determine record keeping rules for Australia Post)
to assure competitors that Australia Post is not unfairly competing by
cross-subsidising its competitive services with revenue from reserved
services

e clarification of the legality of ‘document exchanges’ (businesses that
provide mail collection and delivery services for businesses) and
‘aggregators’ (businesses that sort the mail of smaller companies so it
qualifies for Australia Post’s bulk mail discounts).

The reforms in the Postal Services Legislation Amendment Act will have
some pro-competitive impact. The monitoring of Australia Post’s CSOs and
service quality, however, does not compare with the enhanced quality of
service that would be likely if Australia Post were subject to competition in
the delivery of standard mail and incoming international mail. Nevertheless,
accounting separation will be helpful to competitive neutrality outcomes, and
the legitimisation of document exchanges will remove the risk of legal
challenge to these entities, although it will not represent an increase in
competition to Australia Post.

In the 2004 NCP assessment, the Council concluded that the government had
not met its CPA obligations in this area because the reforms fell short of
addressing the recommendations of the NCP review (in particular, the
recommendation to allow competition in the delivery of incoming
international mail and the delivery of domestic business mail).

The government has since introduced the Postal Industry Ombudsman Bill
2004 to Parliament, on 17 November 2004. The Bill would establish a Postal
Industry Ombudsman within the office of the Commonwealth Ombudsman, to
deal with complaints from consumers and small business about the provision
of postal services. The new ombudsman would have jurisdiction over
Australia Post and any other postal operators who elect to ‘opt into’ the
ombudsman scheme. The Bill was passed in the House of Representatives on
8 September 2005, and has been returned to the Senate.

Given that the key restrictions remain unreformed, the Council confirms its
previous assessments that the Australian Government has not met its CPA
obligations in this area.
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L Barrier assistance

Customs Tariff Act 1995—textiles, clothing and footwear

The key current assistance arrangements for the textile, clothing and
footwear (TCF) industries comprise:

e the Textiles, Clothing and Footwear Strategic Investment Program
Scheme (TCF SIP), which provides grants for eligible investment in new
and second-hand plant and equipment, research and development, product
and process innovation, value-added and ancillary activities related to
restructuring. (From 1 July 2005, this will be replaced by the Textiles,
Clothing and Footwear Post-2005 Strategic Investment Program Scheme.)

e the setting of tariffs for TCF products at 2001 levels until 2005. From
January 2005 the tariffs will be reduced and held at that level until 2010
at which time TCF tariffs above five 5 per cent will be reduced again and
held until 2015 at which time they will reduce to five per cent.

In November 2002 the Australian Government asked the Productivity
Commission to provide policy options for post-2005 assistance for the TCF
industry. The commission provided its final report in July 2003. It noted that
assistance reductions after 2005 would reinforce the competitive pressures on
companies to improve their productivity, quality and delivery performance, to
innovate and to look for new markets.

While the Productivity Commission proposed a series of tariff reform options,
its preferred approach was to maintain TCF tariffs at 2005 rates until 2010,
and then reduce them to 5 per cent and maintain that rate until 2015. The
exception was for apparel and certain finished textiles, for which the tariff
would reduce to 10 per cent in 2010 and then to 5 per cent in 2015. The
commission considered that gradual tariff reduction would allow structural
adjustment within the industry, with supported transitional assistance to
buttress the tariff changes.

The government announced its response in November 2003. It accepted the
recommendations relating to tariff reductions and included a $747 million
package to assist the adjustment. The Council accepts that using the existing
SIP arrangements to facilitate the transition to a lower tariff environment is
consistent with promoting the long term public interest.

The Customs Tariff Amendment (Textile, Clothing and Footwear post-2005
Arrangements) Act 2004, which set tariffs in line with recommendations of the
review came into effect on 14 December 2004. The Council assesses that the
Australian Government has met its CPA obligations in this area.
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Customs Act 1901 (part XVB) and Customs Tariff (Anti-dumping)
Act 1975

Following a review in 1996 (the Willett review), the Australian Government
amended the legislation on antidumping and countervailing measures in
1998. Key changes were the abolition of the Anti-Dumping Authority and
streamlining of the antidumping and countervailing investigations to a single
stage conducted by the Australian Customs Service. The Australian
Government committed to examining the impact and effectiveness of the new
system as part of its review of antidumping and countervailing regulation
under the CPA—a review that was scheduled to commence in 1997-98.

The Australian Government has not finalised the timing of the review of the
Customs Act 1901, part XVB, and the Customs Tariff (Anti-dumping) Act
1975. The Productivity Commission’s recent report Review of National
Competition Policy reforms recommended that the government initiate the
scheduled review as soon as is practicable (PC 2005a, p. xlviii).

In 1its 2004 NCP assessment, the Council assessed the Australian
Government had not met its CPA obligations in this area. Reflecting the
subsequent lack of progress, the Council reconfirms that assessment.

Non-priority legislation

Table 10.1 provides details on non-priority legislation for which the Council
considers that the Australian Government’s review and reform activity does
not comply with its CPA clause 5 obligations.
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11 New South Wales

Al Agricultural commodities:

Grain Marketing Act 1991

The Grain Marketing Act vested ownership of all barley, sorghum, oats,
canola, safflower, sunflower, linseed and soybeans grown in New South
Wales in the New South Wales Grains Board. A group of New South Wales
Government representatives and four industry representatives completed a
National Competition Policy (NCP) review of the Act in July 1999. A majority
of the review group recommended removing by August 2001 all restrictions
on competition in marketing grains except those on export sales of barley,
which were to be reviewed again by August 2004.

Following the collapse of the grains board in September 2000, which left
growers preparing for harvest without a buyer, the government announced:
the sale to Grainco Australia Limited of a five-year exclusive licence to act as
agent for the board; the immediate removal of all restrictions on the
marketing of sunflower, safflower, linseed and soybeans, and of domestic
marketing restrictions for feed barley, canola and sorghum; and the
sunsetting of all remaining restrictions (that is, on domestic marketing of
malting barley and export marketing of feed barley, malting barley, sorghum
and canola) in September 2005. The Grain Marketing Amendment Act 2001
formalised these reforms.

The National Competition Council found in 2002 that New South Wales had
not shown that retaining some competition restrictions in grain marketing
until 30 September 2005 was in the public interest. In particular, given the
lack of evidence for premiums from restricting export marketing and in the
aftermath of the board collapse, the Council considered that the government
could have authorised the entry of other grain marketers and collected from
them a levy to fund the payout to growers of the 1999-2000 pools. (For a full
discussion of this evidence, see NCC 2003a).

The government subsequently explored the feasibility of bringing forwards
the sunsetting of the remaining restrictions, but reported in June 2003 that it
could not do so because the restrictions were subject to a court-ordered
Scheme of Arrangement and binding deeds of agreement between Grainco
Australia, the administrator of the board and the government.

1 The alpha-numeric descriptors for legislation review subject areas are listed in
chapter 9, table 9.11.
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2005 NCP assessment

The holder of the exclusive licence, Grainco Australia, merged with
GrainCorp Ltd in October 2003. The combined entity, also known as
GrainCorp Ltd, has aided the transition to a deregulated environment post-
September 2005 by allowing other parties to export canola and sorghum in
2003-04 and to trade malting barley domestically in 2004-05 for a fee of $5
per tonne.

For the 2004 NCP assessment, the Council accepted that the government
could not bring forwards the expiry of remaining restrictions on grain
marketing from September 2005, but nonetheless retained its 2002
assessment finding that the state had not met its Competition Principles
Agreement (CPA) clause 5 obligation. For this 2005 assessment, the Council
considers that it is now appropriate, in light of the imminent expiration of the
remaining restrictions, to assess New South Wales as having met its CPA
obligations in relation to grain marketing.

Poultry Meat Industry Act 1986

The Poultry Meat Industry Act prohibited the processing of poultry unless
grown under a contract approved by the Poultry Meat Industry Committee (a
committee of grower, processor and independent members) or grown at a
processor’s own farm. The committee also determined the fee paid by
processors to growers for the supply of growing services.

In its 2003 NCP assessment the Council found that New South Wales had
not met its CPA clause 5 obligations relating to this Act because,
notwithstanding two reviews and some reforms, it had retained the key
restrictions on competition without demonstrating that those restrictions are
in the public interest. The Council consequently recommended that the
Australian Government Treasurer deduct 5 per cent of the 2003-04
competition payments to New South Wales.

In 2004, the government commissioned a further review of the Act by
consultants Ridge Partners. The Council endorsed this action in the 2004
NCP assessment and recommended a specific suspension of 5 per cent of
2004-05 competition payments recoverable on the completion of an
appropriate review of the Act and, where necessary, timely implementation of
NCP compliant reforms.

Reporting in October 2004, the review recommended that the government
adopt new regulatory arrangements that avoid the use of centralised
compulsory price fixing and contract approval. In May 2005, the government
introduced the Poultry Meat Industry Amendment (Prevention of National
Competition Policy Penalties) Bill 2005. Passed on 22 June 2005 the
legislation removes the key restrictions on competition and instead:

e requires contracts to address matters identified in regulation, which will
also set out standard (or default) provisions for such matters, but allow
contracts to use alternative provisions to the same or other effect
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e requires processors to notify the Director-General of Primary Industries of
new contracts with growers, but does not require processors to provide a
copy of such contracts (or obtain approval)

e re-establishes the Poultry Meat Industry Committee, composed of three
independent persons (that is, without industry representatives), with the
functions of:

— preparing voluntary codes of practices for bargaining, and guidelines
for the content of agreements

— making recommendations to the minister on matters that agreements
should be required to address and related standard provisions

— facilitating the resolution of disputes between a processor and its
growers

— 1Inquiring into, and advising the minister on industry matters

e establishes a Poultry Meat Industry Advisory Group, composed of
processor and grower representatives plus an independent chair, which
the committee is obliged to consult.

New regulations will, in addition to setting out optional model contract
terms, allow the committee to mediate and, where mediation fails, arbitrate
in contract disputes, but will not give the committee the power to arbitrate on
price matters, and disputing parties will be free to choose alternative dispute
resolution providers and procedures.

The government intends the legislative amendments to commence as soon as
possible, while retaining the existing protection on growing fees until 31
December 2005, and for the full regulatory system to be in place by 1 January
2006.

The Council is satisfied that these legislative changes constitute a firm
transitional arrangement that is in the public interest and, hence, it assesses
that New South Wales has met its CPA clause 5 obligations arising from the
Poultry Meat Industry Act.

Marketing of Primary Products Act 1983 (rice marketing)

All rice grown in New South Wales is vested in the New South Wales Rice
Marketing Board by Regulations and Proclamations made under the
Marketing of Primary Products Act. No-one other than the board and its
agents may market New South Wales grown rice, either domestically or on
export markets. The board delegates its marketing functions to the grower
owned Ricegrowers Co-operative Limited, which trades under the name
SunRice, under an exclusive licensing arrangement. SunRice also controls the
storage and processing of rice.
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A group of government and industry representatives completed an NCP
review of these arrangements in November 1995. The review concluded that
the benefits of the export arrangements significantly exceeded the costs borne
by domestic consumers and the economy. It recommended removing the
monopoly over domestic marketing, but retaining the export monopoly, to
reduce the domestic costs while retaining export related benefits. It proposed
that the government apply to the Australian Government to establish a rice
export licensing arrangement or, failing that, establish a state-based
arrangement to secure a single export desk while deregulating the domestic
market.

In 1ts 1997 NCP assessment, the Council found that New South Wales had
not met its CPA clause 5 obligations relating to these arrangements, because
the domestic marketing monopoly remained in place.

Subsequently the New South Wales and Australian governments examined
options for retaining a single export desk under Australian Government
jurisdiction while removing the domestic rice market monopoly. However, in
December 2003, following consultations with other states, the Australian
Government formally advised New South Wales that it would not establish a
single Australian rice export desk.

In March 2004, New South Wales notified the Council that it would
commission a new NCP review of the rice marketing restrictions. In its 2004
NCP assessment, the Council endorsed this action and recommended a
specific suspension of 5 per cent of 2004-05 competition payments recoverable
on the completion of an appropriate review of the restrictions and, where
necessary, timely implementation of NCP compliant reforms.

A more detailed schedule of events over the almost ten years from November
1995 to June 2005 is presented in box 11.1.

2005 Review

The new NCP review was completed in April 2005 by Integrated Marketing
Communications P/L for the Department of Primary Industries. According to
the report, which is available to the public on request, the review estimated a
net public benefit from the restrictions of $46.5 million per year, and found no
feasible alternative to vesting. It recommended the government retain both
the export and domestic monopolies. It also recommended improving the
accountability of the board to government (particularly in assessing the
performance of SunRice) and improving price signals to growers. The
government has accepted the recommendations of the review.

The review’s evaluation of benefits and costs relied substantially on a joint
submission by the board, SunRice and the Ricegrowers Association. The
report broadly discusses the submission but generally gives insufficient
details about the evidence therein.
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Box 11.1: Progress in implementing the domestic rice market reforms
recommended a decade ago

November 1995:NCP review recommends deregulation of the domestic rice market from
31 January 1999 while retaining the single desk for rice exports, preferably via
Commonwealth regulation. If the single desk cannot be established under Commonwealth
regulation, the review recommends that ‘the NSW Government agree to provide a state
based regime to secure single desk export selling for the NSW rice industry from 1
February 1999, whether by way on an attenuated vesting arrangement or otherwise, but
which has minimal anti-competitive effects’.

June 1997: In its first assessment the Council finds that NSW has not met its NCP
obligations, but agrees to reassess progress after NSW undertakes to work with the
Council to resolve the matter.

December 1997: NSW extends domestic rice marketing arrangements until 2004.

June 1998: The Council recommends a $10 million reduction to NSW’s competition
payments.

July 1998: The Council meets rice industry officials to explore a model for domestic
market reform.

December 1998: A rice working group is established by the Australian Government
Treasurer to examine options for a rice export single desk under Commonwealth
jurisdiction.

January 1999: The working group recommends a model for a rice export single desk
under Commonwealth jurisdiction.

April 1999: NSW agrees to the proposed model subject to the arrangements not putting
export premiums at risk and all other states agreeing with the proposal.

June 1999: The Council states it is satisfied that the in-principle agreement by NSW
meets the state’s NCP obligations.

August 2000: By the time of the Council’s 2000 supplementary assessment, NSW has not
responded to a revised proposal from the Australian Government, so the Council
recommends withholding part of the state’s competition payments. NSW accepts the
revised proposal and the Council withdraws its adverse payment recommendation.

March 2001: NSW agrees to the Australian Government consulting with other states and
territories on the reform model.

November 2003: NSW introduces legislation to extend the rice vesting arrangements
until 2009, stating that the Australian Government’s consultations with other jurisdictions
have been abandoned. NSW commits to re-reviewing the rice vesting arrangements.

December 2003: The Australian Government confirms that it will not establish a single
rice export desk.

March 2004: NSW confirms that it will commence a new independent NCP review of the
rice marketing arrangements.

October 2004: The Council recommends a specific suspension of 5 per cent of NSW'’s
2004-05 competition payments, recoverable on the completion of an appropriate review
and, where necessary, the timely implementation of NCP compliant reforms.

December 2004: The Australian Government accepts the Council’s recommendation for a
specific suspension.

June 2005: NSW provides the Council with a copy of the NCP review report.
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For instance, according to the report SunRice calculates that it earns an
export premium of around $30 million per annum—that is SunRice receives
around $30 million per annum more than it would if it received only world
rice prices. The report describes in general terms how this was calculated and
emphasises that the review team had access to the source data and
calculations. The report accepts that, based on other research commissioned
by SunRice in 2001, around 50 per cent of this premium—$15 million—is
attributable to the single desk, rather than other factors such as packaging,
branding and customer support services.

Estimating the gains (and losses) from price discrimination between markets
requires sophisticated econometric modelling. There are several
methodologies and the results can vary widely depending on the assumptions
made. A sophisticated analysis will test for the effect of uncertainty, as single
desk operators cannot have perfect information about demand elasticities and
competitors’ supply elasticities in all their markets, and will therefore make
errors in attempting to divert supply from price insensitive markets to price
sensitive markets, resulting in lower returns than might be possible with
perfect information. The report is silent on the methodology and assumptions
used by the research for SunRice, and on the credentials of whoever
undertook it.

Similarly, the review attributes a $15 million benefit to the single desk
arising from SunRice’s lower seafreight costs to its key markets compared
with those faced by its United States and Thailand competitors, but provides
little explanation of how this benefit was estimated, other than noting the
industry submission estimated a $30 million benefit but that some of this is
due to a transient rise in freight rates and that only some of the remainder
would be competed away under deregulation.

The review estimates an $18 million benefit of vesting arising from economies
of scale in SunRice’s rice milling operations. Again, apart from noting that
this is based on the operating cost of a new mill and the cost to SunRice of
processing 20 per cent less rice, the report presents little information on how
this benefit was estimated. Moreover, it is by no means clear that SunRice’s
processing throughput would fall as much. Were the government to retain an
export single desk while allowing domestic market competition, SunRice
would retain at least the average 85 per cent of production that is exported
and very likely a substantial share of rice production destined for the
domestic market. Even with full deregulation, to the extent that significant
scale economies exist as the review contends, SunRice could offer better
returns to growers than new entrants, and thereby could generally be
expected to retain a substantial processing throughput.

Overall, the report gives insufficient information to be confident that the
research commissioned by SunRice has met satisfactory standards of rigour
and objectivity.

The report also finds that the current statutory arrangements provide for
better environmental outcomes and for more effective research and
development than would be the case in an unregulated scenario, but fails to
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present any supporting evidence, that is, an analysis of alternative
mechanisms to achieve these objectives and experience with them from other
agricultural industries.

The report finds that the domestic costs of restricting competition—such as
welfare losses associated with higher domestic rice prices, the pooling of
grower returns as well as bundling of returns on supply-chain investment—
are $1.5 million per annum. This finding was based principally on analysis
for the 1995 review by the then Department of Agriculture. But part of this
analysis—an estimated $150 000 per annum loss arising from pooling—
appears outdated when, as the report notes, a significant share of SunRice’s
payments to growers per tonne delivered now arises from non-core business
activities.

The report also fails to recognise important matters, such as:

e Pooling of rice sales proceeds imposes certain risks on growers. For
instance, growers have no opportunity to lay-off price risk by selling some
or their entire crop for a cash price. Growers also cannot avoid exposure to
the business risks of SunRice such as the risk that SunRice
underperforms financially, perhaps due to changes in market
circumstances or failed value-adding investments, or even that it could
fail, as some statutory marketers have done in the past. Some growers are
likely to prefer not to accept such risks if they had the choice. The report
does not discuss this issue.

o According to the report SunRice is likely to generate premiums as a result
of exercising market power principally in pacific island nations. In these
markets, for instance SunRice’s largest export market—Papua New
Guinea, SunRice supplies 80 to 100 per cent of rice consumption, and is
able to hold prices above their competitive level to the cost of pacific island
consumers.2 Australia has a longstanding foreign policy objective of
improving the economic and social development of pacific island nations
and accordingly the Australian community provides substantial official
development assistance to this end. Consequently the community might
attach a lesser weight to the additional funds generated by a statutory
intervention in these markets than it might in other markets. The report
does not recognise this possibility.

Lastly, the report states a preference for a deregulated domestic market with
a single export desk, but contends that ‘there is arguably no feasible failsafe
mechanism ... to protect these benefits other than through a national single
desk, an approach previously ruled out’. This finding, which goes to the heart
of the second leg of the CPA clause 5(1) test—that the objectives of the
legislation cannot be achieved without restricting competition—was not
evidenced by any exploration of alternatives, in particular relevant
experience from the domestic deregulation of barley in South Australia and

2 SunRice’s exports to pacific island nations accounts for 20 to 25 per cent of the

State’s rice crop.
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Western Australia, Graincorp’s authorisation of canola and sorghum buyers
in New South Wales or the sugar vesting exemptions administered by the
Sugar Industry Authority in Queensland. All of these arrangements provide
for a continuation of single desk arrangements for exports coincident with
domestic deregulation. The Council considers that it was incumbent on the
review to assess whether the state could liberalise domestic rice marketing by
exempting from vesting, rice sold domestically, on conditions that protect the
Board’s export monopoly.

An option that should have been explored is to restrict who may buy rice from
growers to those buyers authorised by a suitably reconstituted marketing
board. Such authorisation could be conditional on these buyers accepting a
contract that prohibits the export of this rice unless it has been substantially
transformed, and that prohibits that sale of this rice domestically unless
under a contract that prohibits exporting by the next buyer, and so on, in a
similar manner to the distribution and resale restrictions that often imposed
in other industry sectors. Normal commercial sanctions, such as contract
termination and litigation, would be available to the board and, in turn,
authorised buyers in the event of any breach of these conditions. The board’s
costs of administering and enforcing these arrangements could be recovered
from authorised buyers.

In September 2005 the New South Wales Government provided
supplementary analysis to the Council which noted:

In theory,.... ‘Authorised Buyers’ could be regulated such that they are
free to trade rice on the domestic market, but are not permitted to
export rice nor to on-sell to an exporter unless they are authorised to
do so by the operator of the single desk. This would impose fewer
restrictions on competition in the domestic market and, hence less
efficiency costs on the economy.

It quickly dismissed such an approach on the grounds that ‘there is nothing
to prevent an Authorised Buyer legally selling rice to a company in another
state who is then outside the jurisdiction of the NSW legislation’. However it
did not explore these limitations in any detail, nor did it examine
alternatives—such as the contractual model set out above—to address the
perceived difficulties.

Following further discussions on 14 October 2005 the Minister for Primary
Industries, Mr Macdonald MLC, notified the Council that the New South
Wales Government had agreed to reform regulation of the market for
domestic trade in rice in New South Wales, proposing to introduce in 2006 an
authorised buyer scheme, while retaining a single desk in relation to
exporting of rice. Applicants for an authorisation will face minimum
qualifying criteria but may lose their authorisation for a period if they breach
its conditions, including by exporting rice. The scheme will be administered
by the Rice Marketing Board subject to review by the Administrative
Decisions Tribunal.
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Assessment

As noted above the Council has important reservations about the New South
Wales 2005 NCP review and specifically the evidence it presented that a
monopoly on the marketing of New South Wales grown rice is in the public
interest. The review was compromised, at least in part by the government
making available insufficient resources for the review to either conduct its
own econometric analysis or to retain recognised expertise to rigorously and
transparently test the analysis submitted in the joint industry submission on
which the review largely relied.3 The Council voiced concern about this
reliance at the outset of the review process but the reviewer gave assurances
that the industry analysis would be adequately tested. As noted above, the
report does not give the Council any confidence that this happened.
(Moreover, the Council’s confidence in the independence of this review was
undermined when it learned—subsequent to the review—that the economic
expertise was provided by a person previously employed with the Grains
Council of Australia and responsible for advocating the Grains Council’'s
longstanding policy opposing competition in the export of grain.)
Notwithstanding these reservations the Council has come to the view that,
for the moment and on the balance of probabilities, retaining an export
monopoly is likely in the public interest.

The Council acknowledges the statement by the Minister that the New South
Wales Government will allow competition in the domestic marketing of New
South Wales-grown rice. This decision has however been too long in coming —
it is ten years since the first NCP review recommended removing restrictions
on the domestic market for rice — and the delay has denied growers,
particularly those who wish to produce a specialty product such as organic
rice, the opportunity to take more control of their business. Nevertheless the
Council believes the government’s scheme is a workable approach that will
release the benefits of competition and innovation in the domestic market
while safeguarding to a satisfactory degree the benefits that the export single
desk may capture.

Consequently the Council assesses that New South Wales will have met its
CPA clause 5 obligations arising from restrictions on rice marketing when it
has passed legislation to give effect to the authorised buyer scheme proposed
by the Minister for Primary Industries.

The Minister has undertaken that such legislation will be enacted by the
New South Wales Parliament before 30 November 2005. If that does not
occur, competition payment deductions should be imposed as recommended in
the overview section of this report.

3 Similar to the approach of South Australia’s 2003 NCP review of its Barley
Marketing Act where the review panel employed a recognised academic expert to
test analysis submitted by ABB Grain Ltd.
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A5 Agricultural and veterinary chemicals

Agriculture and Veterinary Chemicals (New South Wales) Act 1994

Legislation in all jurisdictions establishes the national registration scheme
for agricultural and veterinary (agvet) chemicals, which covers the
evaluation, registration, handling and control of these chemicals up to the
point of retail sale. The Australian Pesticides and Veterinary Medicines
Authority administers the scheme. The Australian Government Acts
establishing these arrangements are the Agricultural and Veterinary
Chemicals (Administration) Act 1992 and the Agricultural and Veterinary
Chemicals Code Act 1994. Each state and territory adopts the Agricultural
and Veterinary Chemicals Code into its own jurisdiction by referral. The
Agriculture and Veterinary Chemicals (New South Wales) Act is the relevant
legislation for New South Wales.

The Australian Government Acts were subject to a national review (see
chapter 19). The national processes established to implement the legislative
reforms arising from the review have yet to complete their work. Until
changes to these Acts are finalised, the reform of state and territory
legislation that automatically adopts the code cannot be completed.

The Council thus assesses that New South Wales has not met its CPA
obligations in relation to this legislation.

Stock Medicines Act 1989

Beyond the point of sale, agvet chemicals are regulated by ‘control of use’
legislation. This legislation typically covers the licensing of chemical spraying
contractors, aerial spraying and chemical uses other than those for which a
product is registered (that is, off-label uses).

A national review examined ‘control of use’ legislation for agvet chemicals in
Victoria, Queensland, Western Australia and Tasmania. New South Wales
(along with South Australia and the Northern Territory) conducted its own
review of ‘control of use’ legislation in 1999. The Council’s 2004 NCP
assessment identified advertising restrictions in the Stock Medicines Act as
the only significant outstanding matter for New South Wales. The Stock
Medicines Amendment Act 2004, which repeals those advertising restrictions
and implements operational improvements to the Act, was assented to on 30
November 2004. New South Wales advised that the amendments will
commence once the relevant Australian Government legislation is amended
to include controls on prescription-only stock medicines in accordance with
the national Galbally review (see chapter 19) of drugs, poisons and controlled
substances.
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Although reforms have not commenced to operate due to factors beyond the
control of the New South Wales Government, the Council must assess that
the state has not met its CPA obligations in relation to this legislation.

A8 Veterinary services

Veterinary Surgeons Act 1986

New South Wales licensed veterinary surgeons and controlled the practice of
veterinary surgery in the Veterinary Surgeons Act. An NCP review of the Act
in 1998 recommended several reforms, and these were implemented in
December 2003 via passage of the Veterinary Practice Bill 2003. The new Act
continues to restrict ownership of veterinary practices: while it allows
veterinary practices to take any form of business arrangement, one or more
veterinary surgeons must hold the majority ownership. Agribusinesses are
permitted to provide a limited range of veterinary clinical services, but not
veterinary hospital services.

The Council sought from New South Wales, the public interest reasons for
retaining partial ownership restrictions. New South Wales reported that ‘the
NCP review of the Act ‘did not arrive at a unanimous position in relation to
ownership restrictions’ (Government of New South Wales, 2005, p. 16),
although it posited some rationales for ownership restrictions including:

e a perception that non-veterinary owners were more likely to be driven by
commercial considerations than registered veterinarians and hence be
more likely to engage in ‘cutting corners’, over-servicing and exploiting
the bond between owners and their animals

e perceived parallels with pharmacy regulation in that veterinarians, like
pharmacists, dispense scheduled drugs so that public interest arguments
for pharmacy ownership restrictions equally apply to veterinary practices.

The Council considers that a perception that non-veterinary owners of
practices are more prone to unscrupulous behaviour does not constitute a
public interest case for ownership restrictions. Moreover, other jurisdictions
have removed ownership restrictions, having found feasible alternative
measures to address the risk that non-veterinarian owners (who are not
registered under the Act) may induce veterinarian employees to compromise
professional standards. Making it an offence for a person to direct a
veterinarian to practise in an unprofessional manner, for example, is one
approach adopted to address these concerns in a way that does not restrict
competition. The government also contended that the threat of deregistration
against practitioners is more effective than civil or criminal action against
non-veterinarian business owners. Again, however, it did not substantiate
this claim—for instance, with experience from other professions and
jurisdictions.
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The argument that the public interest case for ownership of pharmacies is
applicable to veterinary practices is not compelling. The outcome of the
national review of pharmacy (the Wilkinson review and subsequent COAG
working group report) was only that ownership restrictions be retained as a
transitional measure given other significant proposed reforms. While there is
a public interest case for requiring that pharmacists (and veterinarians)
dispense scheduled drugs, this does not extend to owning the business.

In the 2004 NCP assessment the Council found that New South Wales had
not met its CPA clause 5 obligations because it had retained a restriction on
practice ownership and also had delayed commencement of the exemption for
agribusinesses. The exemption of agribusinesses that provide limited
veterinary services from the ownership restriction commenced in May 2005.
The restriction on practice ownership otherwise remains however.

The Council recognises that New South Wales’ reforms have resulted in a
marked relaxation of the ownership restrictions and that the remaining
restrictions are not particularly onerous given they allow for a mix of
business and technical skills in veterinary practices. The exemption for
agribusinesses is a further important reform initiative. Nevertheless, as the
government has not shown there are no feasible alternatives to restricting
veterinary practice ownership, the Council assesses that New South Wales
has not met its CPA obligations in this area.

B1l Taxis and hire cars

Passenger Transport Act 1990 (taxis)

The Independent Pricing and Regulatory Tribunal (IPART) completed the
NCP review of the Passenger Transport Act in November 1999. It concluded
that ‘restricting the number of taxi and hire car licences does not appear to
generate any significant benefits for passengers, drivers, or anyone working
in the industries other than the licence owners’ (IPART 1999, ‘Foreword’). It
also concluded that taxi and hire car restrictions are not in the public
interest. It recommended immediately freeing licence restrictions in the hire
car sector, annually increasing the number of taxi licences by 5 per cent
between 2000 and 2005 (that is, approximately 300 new taxis per year), and
conducting a further review in 2003.

The New South Wales Government did not introduce the recommended
reform program. It informed the Council in September 2004 that the Ministry
of Transport issued 45 new perpetual licences in 2000, 107 in 2001, 13 in
2002 and 77 in 2003, and also that 200-300 short term and wheelchair
accessible taxi licences were issued in each of these years. These data appear
inconsistent with the findings of the recent interim report of the ministerial
inquiry into the taxi industry, released in September 2004, which commented
on the status of the implementation of the IPART recommendation to
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increase the number of Sydney taxi licences by 5 per cent per year for five
years. The interim report stated that:

[The IPART recommendation] was estimated to have increased the
number of Sydney taxis by 1268 and was not implemented. However,
60 unrestricted short-term licences were issued in 2000, Wheelchair
Accessible Taxi (WAT) restricted licences have been issued on request
for some time and continue to be so issued (Ministry of Transport
2004, appendix B)

The Government also instituted other reforms to overcome problems with
service standards. These included:

o allowing holders of perpetual hire car licences to surrender them for
equity in taxi plates

e introducing fines of $1100 for taxi drivers who use trunk radios—some
taxi drivers had used these radios to share jobs involving passengers who
had phoned them directly rather than through radio networks

e conducting a trial whereby taxi drivers would not learn the passenger’s
destination until the passenger had entered the taxi.

The inquiry interim report recommended that the ban on trunk radios and
the ‘no destination’ trial should cease. The Minister for Transport Services
subsequently announced that the government accepted these
recommendations with immediate effect.

In its 2004 NCP annual report, New South Wales offered to undertake
another independent review of the Passenger Transport Act if requested by
the Council. This offer arose from New South Wales’ contention that the 1999
IPART review had erroneously assumed that there was a quantitative barrier
to entry to the taxi sector, whereas new licences are available on demand at
market prices, albeit at the discretion of the Ministry of Transport.

Given the government’s concerns about the IPART review, the Council
indicated in the 2004 NCP assessment that another independent review of
this legislation would have merit. It stated that such a review should
thoroughly address the extent to which the regulatory arrangements for taxis
constitute a restriction on competition and the nature of any remedying
reform package.

In April 2005, the Ministry of Transport commissioned another review of the
Passenger Transport Act, as the Act relates to taxi services. The review was
conducted by Hawkless Consulting, with terms of reference that reflect NCP
principles. The government provided a copy of the report to the Council on a
confidential basis.

The report makes clear that the Act does not limit the number of taxi
licences. However, there is market differentiation between ‘perpetual’
licences (which are no longer issued) and current licences on offer (ordinary
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and short term). Only perpetual licences are traded, and this creates a
barrier to entry, because uptake of new licences is deterred by the excessive
prices set by the Ministry of Transport for these licences, which the market
regards as inferior substitutes. The review lists reform options, and the
government is considering the outcome of the review.

Given that review and reform of the legislation is incomplete, the Council
assesses that New South Wales has not met its CPA clause 5 obligations in
this area.

B2 Tow trucks

Tow Truck Industry Act 1998

The Tow Truck Industry Act requires tow truck operators to be licensed by
the Tow Truck Authority. The New South Wales Government commenced a
six-month trial of a job allocation scheme for tow trucks on 20 January 2003
and committed to review the Act six months after the scheme began.

The review was completed in March 2004 and considered the competition
impacts of the Act. It concluded that tow truck licensing arrangements in
New South Wales provide a net public benefit and represent a low barrier to
entry. (For tow truck operators in metropolitan areas, application and
registration fees total $1060 and drivers’ annual fees are $152.) The review
also recommended amendments to clause 69(2) of the Tow Truck Industry
Regulation 1999, which permits a tow truck operator licensed in another
state to tow a damaged vehicle from that state into New South Wales, but
does not allow an operator licensed interstate to collect a vehicle in New
South Wales and tow it to another state unless the operator also has a New
South Wales licence.

Clause 69(2) of the Regulations was amended on 20 April 2005 to provide
that an interstate operator/driver who is registered with the Tow Truck
Authority under the Mutual Recognition (NSW) Act 1992 and undertakes
work originating in New South Wales is exempt from the licensing
requirements.

The Council considers that New South Wales has met its CPA clause 5
obligations in relation to tow truck legislation.
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C1 Health professions

Dental Technicians Registration Act 1975

The Dental Technicians Registration Act requires dental technicians to be
registered with the Dental Technicians Registration Board to carry out
technical work. It also prohibits non-dental technicians from carrying on
technical work, except in certain circumstances.

In the 2003 NCP assessment, the Council did not explicitly consider the
Dental Technicians Registration Act because it understood that the state had
reviewed the regulation of dental technicians in conjunction with the broader
review of the Dentists Act. However, New South Wales subsequently advised
that a review of dental technician regulation was undertaken as part of the
Commonwealth—state review of partially regulated occupations. This review
recommended the repeal of the registration provisions. The New South Wales
Government considered the review’s findings in 1995 and rejected the
recommendation on public health and safety grounds.

The Council considers that this Act restricts competition because it appears
to preclude non-dental technicians from undertaking such activities. This
preclusion may disadvantage providers of technical dental work in New
South Wales compared with those in less regulated jurisdictions. Most other
jurisdictions either do not regulate the activity of dental technicians or do not
prescribe limitations on the performance of technical work.

New South Wales provided the Council with a regulation impact statement
(RIS) prepared for the Dental Technicians Registration Regulation 2003.
However, the Council does not consider the RIS for the subordinate
Regulation to represent a robust public interest case for the restriction in the
primary Act. Further, the RIS contains only some limited analysis of the
benefits of infection control. In particular, it is not clear why employers of
persons engaged in dental work, such as dental laboratories, cannot manage
infection control, given that they may be liable for the negligent actions of
their employees. The RIS also considers the Regulation’s costs only in terms
of the incremental impact of amending the regulations to meet the objectives
of the Act, rather than considering the costs of the restriction.

The Council accepts that there may be some public interest arguments for
regulating dental technicians, in light of the potential health risks. However,
without a robust public interest case for retaining the restriction in the
enabling legislation, it is not clear that risks to the public are significant.

In its 2005 NCP annual report, New South Wales advised that the Minister
for Health expects to bring forward a proposal to repeal the Act in the near
future. Nevertheless, the Council assesses that New South Wales has not met
its CPA clause 5 obligations in relation to this profession because it has not
repealed the legislation or provided a public interest case for rejecting the
review’s recommendations.
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Pharmacy Act 1964

Council of Australian Governments (COAG) national processes for reviewing
pharmacy regulation recommended that jurisdictions remove restrictions on
the number of pharmacies that a pharmacist can own, and allow friendly
societies to operate in the same way as other pharmacists (see chapter 19).
Compliance with these requirements requires New South Wales to remove
these restrictions from the Pharmacy Act.

On 17 February 2004, the New South Wales Government introduced the
omnibus National Competition Policy Amendments (Commonwealth
Financial Penalties) Bill 2004, which included these reforms to pharmacy
regulation as part of a suite of competition policy reforms. These
amendments to pharmacy regulation, if passed, would have been consistent
with COAG requirements, and the state would have met its review and
reform obligations in this area.

The Bill was withdrawn on 4 May 2004. The pharmacy related amendments
were then included in the subsequent National Competition Policy Health

and Other Amendments (Commonwealth Financial Penalties) Bill 2004—an
omnibus health Bill.

On 5 May 2004, the Prime Minister advised New South Wales that it would
not attract a competition payment penalty if it amended its legislation to:

e increase from three to five the maximum number of pharmacies that an
individual pharmacist may own

e permit friendly societies to own and operate up to six pharmacies (Howard
2004).

These reforms fall short of those required by COAG national review
processes. While the number of pharmacies that a pharmacist can own under
the Act would increase from three to five, COAG outcomes require that such
restrictions be removed. In addition, the proposed amendments would not
address disparities between the treatment of friendly society and community
pharmacies. They would also increase restrictions on competition, rather
than removing them, by limiting friendly societies to owning six pharmacies;
previously, no such restriction applied.

Nonetheless, New South Wales subsequently amended its omnibus health
Bill to replace COAG compliant provisions with provisions consistent with
the Prime Minister’s statement. Pursuant to these changes, Parliament
passed the National Competition Policy Health and Other Amendments
(Commonwealth Financial Penalties) Bill, with assent on 6 June 2004.4

4 In 2005, the Council became aware that the Pharmacy (General) Regulation 1998
imposes restrictions on the relocation of certain ‘grandfathered’ pharmacies. On 9
June 2005, it wrote to New South Wales to seek clarification. New South Wales
responded on 5 July 2005 to advise the Council that the government amended the
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Given that New South Wales has not implemented reforms to pharmacy
regulation consistent with COAG requirements, the Council reaffirms its
assessment that the state has failed to meet its CPA obligations in relation to
pharmacy legislation.

D Legal Services

Legal Profession Act 1987

New South Wales has been progressively implementing reforms arising out of
the review of its Legal Profession Act. The state introduced further
legislation in 2004 to implement the outcomes of the national model laws (see
chapter 19). The Legal Professions Act 2004 received assent on 21 December
2004.

The state’s outstanding legal profession reform obligation—from a
competition policy perspective—relates to professional indemnity insurance.
New South Wales is considering insurance arrangements in the context of the
national processes (see chapter 19).

Given that the professional indemnity insurance matter is still outstanding,
the Council assesses that New South Wales has not met its CPA clause 5
obligations in relation to the review and reform of its legal profession
legislation.

E Other professions

Travel Agents Act 1986

Governments are taking a national approach to reviewing their travel agent
legislation. The Ministerial Council on Consumer Affairs commissioned the
Centre for International KEconomics, overseen by a ministerial council
working party, to review legislation regulating travel agents. The findings of
the review and the working party response are outlined in chapter 19.

New South Wales progress in implementing reforms was delayed by the need
to finalise issues at the national level, including the review of contribution
arrangements for the Travel Compensation Fund and the fund’s prudential

regulation on 17 June 2005 to provide more flexibility for affected pharmacies to
relocate. Those ‘grandfathered’ pharmacies originally located in Sydney, Newcastle
and the Central Coast, or Wollongong can now relocate to other premises within
their respective areas. In all other areas, those pharmacies can relocate to any
premises with 16 kilometres of their original location.
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and reporting requirements, and the review of qualification requirements to
ensure uniformity across jurisdictions.

A joint working party considered the Travel Compensation Fund’s premium
structure and prudential and reporting requirements, and reported to the
Ministerial Council on Consumer Affairs that no changes are required. The
ministerial council accepted that assessment, and the review of the operation
of the Travel Compensation Fund is now complete.

The following occurred in relation to the remaining recommendations of the
broader review of the travel agents legislation:

e On 8 April 2005, the Travel Agents Amendment (Qualifications)
Regulation 2005 commenced, amending the Travel Agents Regulation
2001 to implement in New South Wales the uniform qualification
requirements endorsed by the ministerial council.

e The review recommended increasing the current licence exemption
threshold to $50 000. This recommendation was implemented by
Ministerial Order made under s5 of the Travel Agents Act, effective 8
April 2005.

The Ministerial Council on Consumer Affairs recommended removing the
exemption from the Act for Crown-owned business entities. New South Wales
has not implemented this recommendation because it considered that the
recommendation was based on an erroneous assumption regarding the
principles of competitive neutrality. It argued that the underlying principle of
competitive neutrality is to seek to eliminate resource allocation distortions
that may arise from government businesses enjoying a net competitive
advantage simply as a result of their public sector ownership. It considered,
however, that the review erroneously interpreted this principle to require
government businesses to face the same regulatory environment as that of
their private sector competitors.

New South Wales stated that CPA clause 3(4)(b)(ii1) while requiring
jurisdictions to impose on government businesses those regulations to which
the private sector is normally subject, is an obligation that extends only to
those significant government business enterprises which are classified as
‘Public Trading Enterprises’ and ‘Public Financial Enterprises’ This
interpretation narrowly defines the coverage of this CPA requirement.

New South Wales argued that the ministerial council’s recommendation, on
the other hand, would result in very broad coverage. Removal of the current
exemption for Crown owned business entities, combined with the function
based definition of ‘travel agent’ maintained in the Act, would result in all
ministers, government departments, administrative offices, statutory
corporations, prescribed public statutory authorities and their employees
potentially being required to be licensed as a travel agent. Most of these are
not significant government businesses, or necessarily public trading or
financial enterprises. In New South Wales’ view the recommendation thus
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represents an erroneous interpretation of the requirements of competitive
neutrality policy.

A central objective of the licensing of travel agents is to provide for
contributions to the Travel Compensation Fund which compensates
consumers who suffer financial loss as a result of private sector insolvency.
New South Wales considered that it would not be appropriate for public
sector agencies, which do not share the bankruptcy risk profile of private
sector providers, to have to contribute to the fund. The resulting cross-
subsidisation from low risk public providers to higher risk private providers
would more likely exacerbate any misallocation of resources, rather than
work to minimise it, and thus would undermine the principal objective of
competitive neutrality policy.

The Council accepts that New South Wales is not obliged to require all
government businesses to face the same regulatory environment as that of
their private sector competitors. It also accepts that the objectives of
competitive neutrality policy may not be served by requiring relatively low
risk public sector agencies to contribute to the Travel Compensation Fund.
Nevertheless, it notes that other jurisdictions have generally been able to
implement the ministerial council recommendation without the adverse
consequences identified by New South Wales. This suggests that there may
be approaches (for example, rewording the definitions in the Travel Agents
Act) that New South Wales could further explore to implement the
ministerial council recommendation. However, because New South Wales has
assured the Council that, to the extent its public sector agencies compete
with private providers of a good or service, they are required to comply with
the New South Wales competitive neutrality policy, the matter is of limited
significance.

The Council assesses New South Wales as having met its CPA obligations in
relation to travel agents regulation.

F1 Workers compensation insurance

Workers Compensation Act 1987

Not assessed (see chapter 9).
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G2 Liquor licensing

Liquor Act 1982
Registered Clubs Act 1976

New South Wales completed its review of the Liquor Act and the Registered
Clubs Act in October 2003. The review report was released in 2004 following
the government’s response to a summit on alcohol abuse that was conducted
in August 2003. The review identified the following restrictions on
competition:

The requirement to hold a licence. The review concluded that the benefits
to the community of some form of licensing outweigh the costs, and that
any new licensing system should focus more clearly on the harm
minimisation, local amenity and probity matters. The review discussion
paper noted that the issues to be considered in the social impact
assessment of applications for an increase in gaming machine numbers
were ‘consistent with the local amenity interests that could be considered
in a process for granting a liquor licence and imposing conditions on a
licence’ (New South Wales Department of Racing and Gaming 2002,
p. 35).

Restrictions on the removal of a licence, once granted, to another location.
The substantial difficulties and costs associated with moving a licence
(and the prohibition on removal for some licence types) create ‘an obvious
barrier to entry’ (New South Wales Department of Racing and Gaming
2003, p. 23).

The ‘needs test’ that allows any person who would be affected by a licence
application to object on the grounds that existing facilities meet the needs
of the public. The review noted that ‘the majority of “needs” objections are
made by existing or potential business operators who understandably
have a desire to limit competition’ (New South Wales Department of
Racing and Gaming 2003, p. 23).

The highly prescriptive and complex nature of the licence application
process. Applicants can incur significant legal costs and face lengthy
application periods during which an opportunity cost may be incurred.
The review recommended that the licence application process should be
dealt with ‘administratively wherever practicable.” (New South Wales
Department of Racing and Gaming 2003, p. 49). Under this approach, the
Liquor Administration Board would determine licence applications and
the Licensing Court would be responsible for hearing appeals against
administrative decisions relating to the granting of applications, and
disciplinary proceedings against licensees.

The high fees charged on grant of a new licence. New licence fees are based
on factors such as the size and location of the business and the fees paid
by other licence holders in the area. The review’s discussion paper (New
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South Wales Department of Racing and Gaming 2002, p. 10) noted that
the fee for a new hotel licence in 1998-99 varied from $25 000 (in regional
New South Wales) to $175 000 (in Sydney). The fee for a new off-licence
ranged from $2500 (in regional New South Wales) to $60 000 (in Sydney).
Existing licences changed hands at similar prices. No annual or periodic
licence fee or charge is imposed. The review’s preferred option is the
payment of an application fee, along with an annual administration fee. It
considered that these fees should not act as a barrier to entry, with the
application fee intended to cover the cost to the government of processing
an application, and with the annual fee set at a reasonable level to cover
the cost of maintaining and administering the liquor licensing system, and
the costs of increased demands on public services.

o The number of licence categories and the conditions attaching to each
category. The review found instances in which these conditions reduce the
ability of licensed premises to respond to changing industry demands. It
suggested:

— reducing the number of licence categories from 21 to seven

— removing the requirement that a restaurant serve liquor only with
meals unless the restaurant holds a dine-or-drink authority. It found
this condition unduly restrictive and noted that the high cost of a dine-
or-drink authority prevents many restaurateurs from operating in a
more flexible way. The condition’s removal should be balanced with
requirements that restaurants operate primarily as dining venues.

— deeming some types of venue (convenience stores, milk bars, service
stations) unsuitable for selling packaged liquor, but noting a possible
ongoing need for such multipurpose venues in certain remote and
regional areas of New South Wales (New South Wales Department of
Racing and Gaming 2003, p. 46).

e Restrictions on opening hours. The review acknowledged that these
restrictions are beneficial in promoting harm minimisation and local
amenity.

In February 2004, the government introduced amendments that remove the
needs test and substitute a social impact assessment (SIA) process with two
levels—SIA (A) and SIA (B)—for licence applications. SIA (A) applies where a
licence is being moved within 500 metres in a metropolitan area or 5
kilometres within a regional area; where trading hours are not being
extended; where licence conditions are not being varied; and where the total
area of the proposed premises does not exceed the area of existing premises
by more than 10 per cent. SIA (B) applies to all other applications.

The regulations that govern the SIA process for a new hotel licence or off-
licence require the applicant to pay a fee of $6600 and to provide extensive
information to the Liquor Administration Board, including
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e an extensive demographic profile of the local community, including such
variables as the number of households in rented accommodation and the
number of persons living in the area who work as labourers or in related
occupations, and the numbers of persons aged 15 years or over who do not
hold tertiary or trade qualifications

¢ the number of licensed premises and the trading hours for those premises

e social health indicators, including the rates and general trend in alcohol
related hospital admissions, the number of emergency accommodation
services in the area, the number of drug and alcohol counselling services
operating in the area, the number of domestic violence services and
refuges operating in the area, and the capacity of these services to meet
demand

e the impact on noise, parking and traffic levels, and on the amenity of the
local community (including the potential for increased littering, vandalism
and public drunkenness).

Copies of SIA applications must be forwarded to various groups prescribed in
legislation (for example, the police, community groups representing people of
non-English speaking backgrounds etc.). If the proposed premises are
adjacent to more than one local area, the study may need to be replicated.

Approval of the SIA by the Liquor Administration Board is expected to take
between two and six months, or longer if a party dissatisfied with the board’s
decision exercises its right of appeal to the Appeals Board and the New South
Wales Supreme Court. The SIA is additional to the previous licence
application process, and successful completion of the SIA is a prerequisite to
lodging a licence application to the Licensing Court.

The Act amendments remove the Liquor Administration Board’s power to fix
licence fees for the grant of hotel licences and off-licences, which henceforth
will be prescribed in the Act’s regulations and initially will be set at $2000.
They also introduce annual fees for hotel licences and off-licences to be set
initially at $2500. Finally, the amendments introduce a prohibition on service
stations selling packaged liquor and extend the restriction on granting an
off-licence to a convenience store to similar stores such as mixed businesses,
corner shops and milk bars.

The Council’s 2004 NCP assessment accepted the government’s position that
there is a strong public interest in disassociating liquor availability from
driving and, therefore, prohibiting the licensing of service stations. However,
because the government’s amendments commenced operation from 1 August
2004, it was difficult to assess their impact on competition in the 2004 NCP
assessment. The Council has consistently supported the removal of needs
tests for new licences and their replacement with a more broadly based
assessment of potential harm, so it welcomed the removal of the most
important restriction in the legislation. The Council also noted, however, that
the new licence application procedure appeared to be significantly more
complex, protracted and costly than that of other jurisdictions and that these
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costs are likely to be a significant deterrent to small businesses seeking to
enter packaged liquor retailing.

The Council expressed concern that New South Wales had not adopted an
administrative approach to granting liquor licences as recommended by its
review and as operative in all other jurisdictions. Typically under such an
approach, a licensing board determines applications, having regard to
potential harm via a consideration of local government and police evidence.
The Council also noted that the New South Wales process appears more time
consuming, imposes more onerous information requirements and has higher
fees and legal costs than its Queensland counterpart, which also requires
applicants to provide information concerning the public interest.

In its July 2005 supplementary report on the application of NCP, New South
Wales provided additional material on the competition impact of its SIA
arrangements. The report noted that approximately 18 SIA applications had
been lodged under the new scheme, and given the rush of applications that
occurred before the closure of the previous arrangements, that ‘this would
appear to be broadly consistent with trends over recent years’ (Government of
New South Wales 2005b, p. 9). The Council notes, however, that no new
liquor licences have yet been granted under the new system

New South Wales also provided a comparison of estimated costs for an
application for a hotelier’s licence under the previous and new systems.
Under the previous system, a licence was estimated to cost between $80 000
and approximately $200 550, whereas costs under the new system are
estimated to range from $18 600 to $33 600 plus an annual licence fee of
$2500. New South Wales considered that the comparison demonstrates not
only a considerable reduction in application costs, but also a reduction in the
potential range of costs, and that this, combined with the use of an
administrative process, significantly reduces uncertainty for investors.

It should be noted that several interested parties have contacted the Council
since the introduction of the SIA process, claiming that the arrangements are
so onerous as to deter licence applications. Both small and large liquor
retailers also claim that the costs of meeting SIA requirements (mainly
holding costs on proposed premises and legal costs) are prohibitive. However,
these businesses have not provided written evidence to support their claims.

The Government is preparing the draft Liquor Bill 2005 for introduction to
Parliament in September 2005. The Bill will incorporate a ‘plain English’
rewrite of the current Act, the outcomes of the summit on alcohol abuse, the
remaining reforms arising from the NCP review, and consequential
amendments to around 15 other pieces of legislation. The Bill proposals
include:

¢ extending the SIA process to applications for and removals of the range of
other liquor licence categories beyond the current hoteliers and off-licence
categories
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e for those licences not covered by the 2004 reforms, amending the fee
structure to set, in Regulations, fees that reflect the cost to government of
processing an application and administering the licensing regime

e providing for all licence applications to be dealt with administratively,
with the Licensing Court and Liquor Administration Board being
responsible for hearing appeals and disciplinary matters

e reducing the number of licence categories from 21 to seven

e limiting the opportunity for making formal objections to licence
applications because local amenity and liquor harm minimisation issues
will be adequately addressed through the SIA process.

When assessing the New South Wales reforms, the Council is faced with
conflicting considerations. On one hand, the outcome remains a complex and
expensive process when compared to those of some other jurisdictions where
considerably less onerous licensing procedures are in place without any
apparent increase in alcohol related harm. On the other hand, setting
potential social harm as the crucial licensing criterion is a marked advance
on the previous arrangements which allowed for consideration of the impact
of a new licence on the profits of incumbent licence holders. In addition, early
evidence suggests the reforms do not appear to deter new licence
applications.

On balance, the Council retains its 2004 NCP assessment that New South
Wales has met its CPA obligations for in relation to liquor licensing. The
passage of the draft Liquor Bill 2005 will not have a material impact on the
earlier finding of compliance.

H3 Trade measurement legislation

Trade Measurement Act 1989
Trade Measurement Administration Act 1989

Each state and territory has legislation that regulates weighing and
measuring instruments used in trade, with provisions for prepackaged and
non-prepackaged goods. Regulated instruments include shop scales, public
weighbridges and petrol pumps. State and territory governments (except
Western Australia) formally agreed to a nationally uniform legislative
scheme for trade measurement in 1990 to facilitate interstate trade and
reduce compliance costs (see chapter 19). New South Wales is pursuing
completion of the national response, which will enable it to implement
reforms to its Trade Measurement Acts.

The Council thus assesses News South Wales as not having met its CPA
clause 5 obligations in this area because it has not completed reforms.
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I3 Gambling

Gaming Machines Act 2001

In New South Wales, the Liquor Act 1982 and the Registered Clubs Act 1976
originally regulated gaming machine activity. In 2001, the government
implemented changes to gaming machine regulation (including a freeze on
the number of machines in hotels and clubs) via the Gaming Machines Act,
which took over the gaming regulation sections of the Liquor Act and the
Registered Clubs Act. The Act caps machine numbers, both in total (104 000)
and by venue type (450 for clubs and 30 for hotels), establishes markets for
existing licences, limits operating hours for gaming machines, restricts
advertising and introduces other harm minimisation measures. The
Department of Gaming and Racing completed a review of the Gaming
Machines Act in March 2003 and released the review report in June 2003.
The review found a net public benefit arising from the harm minimisation
measures contained in the Act. It also found that a restriction on the
transferability of licences from nonmetropolitan to metropolitan New South
Wales is important in maintaining social cohesion in rural areas.

The Council previously assessed the harm minimisation reforms as falling
within a range of measures endorsed by the Productivity Commission and
COAG, and thus meeting the CPA clause 5 guiding principle (see chapter 9).
In its 2003 NCP assessment, however, the Council expressed concern
regarding part 11 of the Gaming Machines Act which grants an exclusive
investment licence to TAB Limited. While TAB Limited competes with other
commercial operators and financial institutions in the supply and finance of
gaming machines, it is the only entity that can enter into profit sharing
arrangements with hotels as part of the terms of supply. The Council
considered that New South Wales did not establish a public benefit case for
this exclusivity.

Tabcorp Holdings Limited acquired TAB Limited in July 2004. As a condition
of that acquisition, the Act was amended to divest TAB of some of its
exclusive licences, including the exclusive investment licence. While a
number of hotels had entered into contracts with TAB Limited under the
arrangements, all but one of these contracts had expired by the time the Act
was amended. The Gaming Machines Amendment Act 2004 repealed the
exclusive investment licence provisions and included a savings provision to
allow the one remaining investment licence contract to continue until its
expiry date and to prevent any extension of that contract. The amending Act
received assent on 15 December 2004.

The Council assesses that News South Wales has met its CPA clause 5
obligations in this area.
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J1 Planning and approval

Environmental Planning and Assessment Act 1979 and planning and
land use reform projects

The New South Wales Government advised the Council in December 2002
that it had not listed the Environmental Planning and Assessment Act for
review under the CPA, so did not intend to report on this legislation. It stated
that it would continue, however, to provide the Council with information on
30 planning and land use reform projects.> The Council accepted that the
competition restrictions in the Act are being examined in the context of other
review processes, and advised the government that it would monitor the
progress of the 30 listed projects.

New South Wales reported in April 2004 that 27 of the 30 projects had been
completed or almost completed. The three incomplete projects primarily
relate to the streamlining of planning approval processes and review of
planning standards:

1. Review referral processes and concurrences in local planning policies.

2. Examine planning prohibitions for anticompetitive effects and consider
wider adoption of performance standards.

3. Consider potential for standardising consent conditions, zoning
classifications and definitions of performance standards.

The government is in the process of implementing major planning reforms
that will streamline and improve state, regional and local planning functions.
The three projects are addressed by various components of the ongoing
reform package, including:

o The Environment Planning and Assessment (Infrastructure and Other
Planning Reform) Act 2005, was passed by Parliament on 6 June 2005 and
received assent on 16 June 2005. The Act provides for a streamlined and
integrated development assessment and approval system for major
infrastructure and other projects of significance to New South Wales, and
facilitates a strategic approach to land use planning with simplified and
standardised land use planning controls under environmental planning
instruments. The Act also achieves greater standardisation and
consistency of local environmental plans (LEPs). Standard instruments
will be prepared for environmental instruments under the new Act,
initially applying to LEPs. The standard LEP template will standardise
definitions, zones and key provisions of local environmental plans, and
will revise zoning categories from the current 3100 to around 25, and the
1700 definitions down to fewer than 300.

5  Box 10.1 of the 2003 NCP assessment (NCC 2003a, p. 10.5) listed the 30 reform
projects.
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The Environmental Planning and Assessment (Model Provisions)
Amendment Order 2004 and the State Environmental Planning Policy
(Repeal of Concurrence and Referral Provisions) 2004 came into effect on
28 February 2005. These instruments remove or amend around 1130
unnecessary and duplicative concurrence and referral requirements from
State, regional and local planning instruments, resulting in quicker,
simpler assessment processes.

The New South Wales Government is also taking steps to significantly
reduce the number of state, regional and local planning instruments. For
example, the number of state environmental planning policies should be
reduced from around 59 to fewer than 25. The number of regional
environmental plans will be reduced from the current number of 44. Over
the next three to five years, the state will progressively move to having
one local environmental plan in each local government area. This approach
will help to prevent duplication and simplify the planning approval
process.

The Council considers that New South Wales has implemented its reforms.
and thus assesses New South Wales as having met its CPA clause 5
obligations in this area.

Non-priority legislation

Table 11.1 provides details on non-priority legislation for which the Council
considers that New South Wales’ review and reform activity does not comply
with its CPA clause 5 obligations.
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12 Victoria

A3 Fisheries:

Fisheries Act 1995

The Victorian Government retained ACIL Consulting to independently review
the Fisheries Act. The most important recommendations of the review, which
reported in 1999, were that the government:

e review alternatives to nontransferable fishing licences
e grant access licences for longer than one year

e introduce full recovery of fishery management costs and consider
introducing royalties or rent taxes

e consider allocating new licences and quota by auction, tender or ballot

e remove minimum and maximum quota holding restrictions in the abalone
fishery

e move from input controls to output controls (quota) in the rock lobster
fishery.

The government has accepted and implemented most recommendations.

Nontransferable licences are being phased out as fishery management plans
are reviewed, and guidelines have been developed for the competitive
allocation of new licences. In April 2004, the government began to phase in
the full recovery of fishery management costs from users. The phase-in will be
completed in 2006. This year, the government has a Bill before Parliament to
remove abalone quota holding and transfer restrictions.

In relation to the rock lobster fishery, the government introduced a quota
management system in 2001. However, it decided to retain caps on total pots
and pots per boat because it expected that allowing fishers to use more pots
would increase:

e the loss of rock lobster due to more in-pot predation by octopus as the
period between lifts of each pot lengthens

1 The alpha-numeric descriptors for legislation review subject areas are listed in
chapter 9, table 9.11.
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e the frequency of injury and mortality to protected species such as seals,
dolphins and whales

e gear and fuel costs if fishers attempt to exclude each other from high catch
rate fishing ground.

The Council accepts that removing the cap on pots per boat is likely to
increase lobster stock loss, but the total allowable catch can account for this,
protecting the sustainability of the fishery. Further, the cost may be offset by
savings from more efficient use of labour and capital.

In relation to harm to protected species, the fishery management plan notes,
‘Interaction between rock lobster fishing gear and protected species of wildlife
1s extremely rare in Victoria. There have been no confirmed reports of
mortality of whales or dolphins attributed to rock lobster fishing gear in
Victorian waters’ (Fisheries Victoria 2003). The Council also understands that
seal mortality due to fishing debris entanglement is unlikely to greatly affect
the recovery of seal populations.

In relation to the behavioural response of fishers, the government has agreed
to seek information from New Zealand, where pot caps have not been used for
some years.

The Council assesses that Victoria will have fulfilled its Competition
Principles Agreement (CPA) clause 5 obligations arising from the Fisheries
Act when it has:

e removed quota holding and transfer restrictions in the abalone fishery

e removed pot caps in the rock lobster fishery or shown they are in the
public interest.

A5 Agricultural and veterinary chemicals

Agriculture and Veterinary Chemicals (Victoria) Act 1994

Legislation in all jurisdictions establishes the national registration scheme
for agricultural and veterinary (agvet) chemicals, which covers the
evaluation, registration, handling and control of agvet chemicals up to the
point of retail sale. The Australian Pesticides and Veterinary Medicines
Authority administers the scheme. The federal Acts establishing these
arrangements are the Agricultural and  Veterinary  Chemicals
(Administration) Act 1992 and the Agricultural and Veterinary Chemicals
Code Act 1994. Each state and territory adopts the Agricultural and
Veterinary Chemicals Code into its own jurisdiction by referral. The relevant
Victorian legislation is the Agricultural and Veterinary Chemicals (Victoria)
Act.
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The Australian Government Acts were subject to a national review (see
chapter 19). The national processes established to implement the legislative
reforms arising from the review have yet to complete their work. Until
changes to these Acts are finalised, the reform of state and territory
legislation that automatically adopts the code cannot be completed.

The Council thus assesses that Victoria has not met its CPA obligations in
relation to this legislation.

C1 Health professions

Pharmacists Act 1974

The Council of Australian Governments’ (COAG) national processes for
reviewing pharmacy regulation recommended that jurisdictions remove
restrictions on the number of pharmacies that a pharmacist can own, and
allow friendly societies to operate in the same way as other pharmacists (see
chapter 19). No restrictions applied to friendly societies in Victoria, so
compliance with COAG recommendations requires the state only to remove
from the Pharmacists Act restrictions on the number of pharmacies.

The Victorian Government released a discussion paper in August 2002,
inviting comment on the implementation of COAG compliant outcomes for
Victoria. On 11 May 2004, the government introduced the Pharmacy Practice
Bill 2004 to Parliament, increasing to five the number of pharmacies that a
pharmacist could own. The Bill when introduced did not alter current
ownership provisions in relation to friendly societies, but did tightly define a
friendly society for the purposes of ownership of pharmacies. The key
requirements of the new definition means that only companies that were
registered or incorporated as a friendly society before 1 July 1999, have at
least 100 members and operate on a not for profit basis will be able to own
pharmacy businesses.

The purpose of tightening the definition of a friendly society is to prevent
individuals purchasing defunct friendly societies and demutualising as a
means to breach the cap on pharmacy ownership. At the time the bill was
introduced there was one business that owned over 40 pharmacies that the
government anticipated would not meet the requirements. The Government
proposed that the pharmacy board assess each friendly society and any
organisation failing the mutuality requirements be given 12 months to divest
its interest or restructure.

Debate on the Bill was subsequently held over to enable the government to
consider advice from the Prime Minister, dated 1 June 2004, that Victoria
would not attract a competition payment penalty if it adopted pharmacy
ownership reforms similar to those in New South Wales. The government
subsequently amended the Pharmacy Practice Bill 2004 to cap the number of
pharmacies that a friendly society may own. The Pharmacy Practice Act 2004,
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which implements the reforms, received royal assent on 16 November 2004.
Provisions in the Act permit friendly societies that owned less than six
pharmacies before 16 November 2004 to expand to six pharmacies over the
subsequent four year period. Friendly societies that own more than six
pharmacies will be able to increase ownership by up to 30 per cent over the
same four year period. Following the four year transition period the
government has proposed that it will conduct a review to determine if the
caps are performing according to Victorian community standards.

The reforms implemented by Victoria in the Pharmacy Practice Act fall short
of those required by COAG national review processes. While the number of
pharmacies that a pharmacist can own under the Act has increased from
three to five, COAG outcomes require that jurisdictions remove such
restrictions. Victoria has also imposed new restrictions on friendly society
pharmacies. Provisions in the Act relating to controls over the practice of
pharmacy also depart from the recommendations of the COAG Senior
Officials Working Group, but are consistent with Victoria’s NCP obligations.

The Council assesses that Victoria has failed to meet its CPA obligations in
relation to this profession.

C2 Drugs, poisons and controlled substances

Drugs, Poisons and Controlled Substances Act 1981

Following the outcome of the Galbally review (see chapter 19), the Australian
Health Ministers Council endorsed a proposed response to the review’s
recommendations that COAG has now endorsed. The proposed response
provides for each jurisdiction’s implementation of the recommendations over
a 12-month period from July 2005, the date of COAG’s endorsement.

Victoria has implemented all recommendations from the review that could be
done without national cooperation and/or prior action by the Australian
Government. It has amended the Drugs, Poisons and Controlled Substances
Act to automatically adopt the Standard for the Uniform Scheduling of Drugs
and Poisons schedules by reference, repealed the requirement for
manufacturers and wholesalers to obtain licences to handle schedule 5 and 6
poisons, and implemented changes to allow the Code of Good Wholesaling
Practice to be adopted when finalised. The government is developing other
required reforms through it’s involvement with the National Co-ordinating
Committee on Therapeutic Goods (NCCTG).

The Council acknowledges that implementation of the Galbally reforms is
imminent. However, because the reforms are still outstanding, the Council
assesses that Victoria has not met its CPA obligations in this area.
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D Legal services

Legal Practice Act 1996

Following the 1995 review of the Legal Profession Practice Act 1958, Victoria
adopted a suite of competition reforms by introducing the Legal Practice Act.
The state introduced reforms to improve the regulation of the legal profession
and implement national model law provisions with the passing of the Legal
Profession Act 2004, which replaces the 1996 Act.

The Legal Profession Act does not contain significant reforms to professional
indemnity insurance because this matter is yet to be resolved at the national
level (see chapter 19). It does, however, extend professional indemnity
insurance provisions to cover multidisciplinary partnerships and incorporated
legal practices. Section 3.5.2(5) of Act also permitted barristers to apply for
insurance with the Legal Practitioners’ Liability Committee and gave the
committee the power to refuse to provide that insurance. It is now superseded
by $3.5.2(7), under which the Victorian Bar Council has resolved that all
barristers must insure with the committee. This outcome is in line with the
PricewaterhouseCoopers NCP review recommendation that Victoria should
retain the existing compulsory professional indemnity insurance
arrangements, but extend the availability of coverage to barristers.
PricewaterhouseCoopers found that this approach has practical benefits: it
provides for high quality comprehensive cover with ongoing and universal
run-off and dishonesty cover, which can be achieved with lower and more
stable premiums and stronger incentives (than under a competitive insurance
model) to invest in risk-management programs (PWC 2004).

Victoria has committed to review monopoly provision arrangements for public
indemnity insurance in light of any national scheme developed by the
Standing Committee of Attorneys-General (SCAG). Chapter 19 provides
further information on this interjurisdictional review process.

Part 7.1 of the Legal Profession Act covers conveyancing businesses. The
provisions in the Act are unchanged from the Legal Practice Act. In the 1999
NCP assessment, the Council considered that Victoria had complied with its
CPA commitments in relation to the conveyancing profession (NCC 2003b,
p. 4.10). This position was based partly on Victoria’s 1999 NCP annual report,
which reported that the Legal Practice Act provides for non-lawyers ‘to carry
on a conveyancing business’ (Government of Victoria 1999, p. 6).

However, representations from Victorian conveyancers made the Council
aware that Victoria’s legal profession legislation allows conveyancers to
compete only in the nonlegal aspects of conveyancing. Subsequently, on
29 September 2003, the Council sought clarification from Victoria on whether
it had acted on the recommendation of the 1995 report of the Attorney-
General’s Working Party—specifically, the recommendation that the
government require the Legal Ombudsman to report on whether nonlegally
qualified conveyancers should be able to perform some or all of the legal work
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involved in conveyancing transactions. The Victorian Department of Treasury
and Finance response of 16 March 2004 advised that the Victorian
Government had not accepted the recommendation of the Attorney-General’s
Working Party. The department also confirmed that provisions to replace the
Legal Practice Act were being reviewed, including provisions in relation to
conveyancing businesses.

On 24 March 2004, the Council secretariat wrote to the government outlining
its position on conveyancing restrictions. It noted that the Council’s finding of
compliance, based on a misperception in the context of the 1999 NCP
assessment could no longer stand because:

e the continuation of conveyancing restrictions reduces the potential benefits
to consumers

e the restrictions are not consistent with practices in most other
jurisdictions.

The secretariat advised Victoria that it needed to remove the conveyancing
restrictions or provide an independent and robust public interest case for the
net community benefit from retaining the restrictions. The Department of
Treasury and Finance response of 6 May 2004 confirmed that conveyancing
practice restrictions were being considered as part of the review of the Legal
Practice Act but the review did not specifically address the Council’s concerns.
The review, completed by PricewaterhouseCoopers in May 2004, noted that
the regulation of conveyancing would involve complex, interrelated matters
and that a full assessment of the benefits and costs of reserving legal work
associated with conveyancing services to legal practitioners would require a
comprehensive review of the regulation of conveyancing services, including
the legal  work associated  with conveyancing  transactions.
PricewaterhouseCoopers recommended that the current regulatory approach
be retained until a new regulatory scheme, if any, was developed for
conveyancers.

On 10 November 2004, the Attorney-General and the Minister for Consumer
Affairs jointly announced a review of the regulation of Victoria’s conveyancing
industry. (This announcement followed the closure of Grove Conveyancing for
suspected fraudulent activity resulting in estimated client losses of up to
$9 million.) One purpose of the review, conducted by The Allen Consulting
Group was to assess the efficiency and effectiveness of the current regulatory
regime for conveyancers and consider options for reform. The consultants
released a discussion paper in March 2005, which sought comments on the
extent of work that conveyancers should be able to perform in relation to land
transactions. They presented a final report (not yet public) to the Department
of Justice in July 2005.

The Council notes, however, that other jurisdictions have not found
compelling evidence to support conveyancing practice reservations. The NCP
review of legal practice legislation in Queensland, for example, found that a
full law degree is not necessary for achieving the objectives of the legal
practice legislation with respect to conveyancing. It considered that people
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who have the knowledge and practical training to competently perform
conveyancing services should be permitted to compete in the market for
conveyancing work subject to having adequate professional indemnity and
fidelity insurance (Department of Justice 2003). Moreover, a New South
Wales study found that conveyancing fees fell by 17 per cent in New South
Wales between 1994 and 1996 following the removal of the legal profession’s
monopoly on conveyancing, while no attendant quality problems have arisen
(Baker 1996).

Victoria is potentially forgoing significant benefits from reform by failing to
expedite its review and reform of conveyancing practice restrictions. The
Council notes, however, that Victoria has made significant reforms in other
areas of legal profession regulation and has continued to progress matters in
the area of professional indemnity insurance, which are subject to national
processes.

In light of Victoria’s progress in addressing conveyancing practice restrictions
coupled with ongoing national processes for professional indemnity insurance,
the Council assesses that Victoria has failed to achieve compliance with CPA
obligations in relation to the legal profession.

E Other professions

Travel Agents Act 1986

Governments are taking a national approach to reviewing their travel agent
legislation. The Ministerial Council on Consumer Affairs commissioned the
Centre for International Economics, overseen by a ministerial council
working party, to review legislation regulating travel agents. The findings of
the review and the working party response are outlined in chapter 19.

The current status of Victoria’s response to each recommendation is as
follows:

e Recommendations to remove entry qualifications for travel agents. Victoria
reported in 2004 that it did not support the removal of qualification
requirements, but that specific requirements would be reviewed. The
state’s 2004 NCP annual report presented arguments for retaining entry
qualifications for work relating to fares and ticketing for overseas travel.
New reduced qualification requirements were introduced by the Travel
Agents (Amendment) Regulations 2004, which took effect from 1 January
2005.

e Recommendation to introduce a competitive insurance system. In its 2004
report to the Council, Victoria presented its arguments in favour of
retaining compulsory Travel Compensation Fund membership. It proposed
to retain the mandatory compensation scheme and undertake a review
with a view to establishing a risk based premium structure. The Travel
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Compensation Fund conducted this review in 2004, finding that risk based
weighting of premiums would not be feasible because historical claims
data do not disclose any clear predictors of risk.

e Recommendation to change the current licence exemption threshold. A
variation to the existing Order-in-Council to effect an increase in the
turnover threshold for licence exemption to $50 000 will be completed by
the end of September.

e Recommendation to extend the operation of the Act to the Crown. This was
implemented in May 2004 by the Estate Agents and Travel Agents
(Amendment) Act 2004.

The Council accepts Victoria’s position on qualification requirements and the
retention of compulsory Travel Compensation Fund membership and looks to
Victoria to complete its reforms by the foreshadowed change to the licence
exemption threshold. Because this reform is yet to be implemented, the
Council assesses that Victoria has not met its CPA obligations in relation to
travel agents legislation.

F1 Compulsory third party motor vehicle
insurance and workers compensation
insurance

Transport Accident 1986
Accident Compensation Act 1985
Accident Compensation (Workcover Insurance) Act 1993

Not assessed (see chapter 9).

H3 Trade measurement legislation

Trade Measurement Act 1995
Trade Measurement (Administration) Act 1995

Each state and territory has legislation that regulates weighing and
measuring instruments used in trade, with provisions for prepackaged and
non-prepackaged goods. Regulated instruments include shop scales, public
weighbridges and petrol pumps. State and territory governments (except
Western Australia) formally agreed to a nationally uniform legislative scheme
for trade measurement in 1990, to facilitate interstate trade and reduce
compliance costs (see chapter 19). Because the national review and reform of
trade measurement legislation have not been completed (see chapter 19), the
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states and territories involved (including Victoria) have yet to meet their CPA
obligations in regard to trade measurement legislation.

The Council thus assesses Victoria as not having met its CPA clause 5
obligations in relation to trade measurement legislation because it did not
complete its reforms.

I3 Gambling

Tattersall Consultation Act 1958
Public Lotteries Act 2000

After reviewing the Tattersall Consultations Act, Victoria repealed this Act
and replaced it with the Public Lotteries Act. The new legislation initially
allowed for multiple lottery licences from 2004, when Tattersall’s exclusive
licence was due to expire. In the 2002 NCP assessment, the Council assessed
Victoria as meeting its CPA obligations in relation to lottery legislation.

However, in 2003 Victoria extended Tattersall’s exclusive licence until 2007.
The extended licence was granted on the basis that Tattersall’s agrees with
the Gaming minister on a format that discloses the costs of operating its
gaming related licences in Victoria, so as to create greater transparency in
financial reporting. Victoria has expressed concern that any move to increase
licence numbers is likely to limit economic benefits for Victoria when every
other state has a sole licensed operator. Victoria also considers that the larger
prize pools and larger jackpots resulting from a single seller increase player
interest and ticket sales. Further, it has stated that it will seek the
cooperation of New South Wales in facilitating a national market once the
exclusive licence in New South Wales lapses in 2007.

The Government conducted a review of the options for the post-2007 lottery
industry arrangements and announced the future licensing arrangements in
March 2005. The public lotteries licence or licences that will operate after 30
June 2007 will be awarded through a competitive process that will result in
the Government granting either an exclusive lotteries licence or up to three
non-exclusive licences. The licence or licences issued will be structured to
provide flexibility for a national lottery market. These reforms were contained
in the Gambling Regulation (Public Lotteries Licensing) Bill 2005, which
Parliament passed on 26 May 2005.

In the 2004 NCP assessment, the Council considered that Victoria had not
provided a sufficient public benefit argument for extending exclusivity, so it
assessed Victoria as not having complied with its CPA obligations in relation
to lotteries. While the Council retains this assessment, it does not regard the
noncompliance as significant, recognising that Victoria has established the
conditions for multiple lottery services and contributed to the prospect of a
national market after 2007.
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Non-priority legislation

Table 12.1 provides details on non-priority legislation for which the Council
considers that Victoria’s review and reform activity does not comply with CPA
clause 5 obligations.
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13 Queensland

A3 Fisheries:

Fisheries Act 1994

The Fisheries Act regulates fishing in Queensland waters via controls on
access to fisheries, controls on inputs and, in some cases, controls on output.
The major commercial marine species fished in the state are species of crabs,
prawns, mullet, mackerel and reef fish. The National Competition Council’s
2004 National Competition Policy (NCP) assessment concluded that the
Queensland Government had not completed its Competition Principles
Agreement (CPA) clause 5 obligations arising from the Fisheries Act. The
outstanding matters were:

e fishery licensing—the 2001 NCP review recommended simplifying the
variety of vessel and occupational licences

e fishery management costs—the review recommended increasing the
recovery of fishery management costs from fishers and reducing cross-
subsidies between fishers.

Since the 2004 NCP assessment, the government has released proposals to
fulfil these recommendations and, via a regulatory impact statement and
draft public benefit test, has invited comment from the public and interested
parties. In particular, it proposes to:

e remove licensing for assistant fishers, fishing crew, commercial tender
fishing boats and some inshore charter boats

e simplify buyer licences

e issue remaining licences (such as commercial fisher, commercial fishing
boat and commercial harvest fishing) for an indefinite period, subject to
annual registration fees

e replace a range of ad hoc fees with a single access fee for each fishery, set
with reference to factors such as the value of the fishery, the number of
participants and environmental impacts.

1 The alpha-numeric descriptors for legislation review subject areas are listed in
chapter 9, table 9.11.
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The government will consider final reform proposals, including the phasing of
their implementation, following completion of this consultation process in late
2005.

The Council assesses that Queensland i1s yet to complete its CPA clause 5
obligations arising from the Fisheries Act. The state will have met these
obligations when it has:

e gsimplified its various vessel and occupational licences

e Dbegun to phase in increases in fishery licensing fees.

A5 Agricultural and veterinary chemicals

Agricultural and Veterinary Chemicals (Queensland) Act 1994

Legislation in all jurisdictions establishes the national registration scheme
for agricultural and veterinary (agvet) chemicals, which covers the
evaluation, registration, handling and control of agvet chemicals up to the
point of retail sale. The Australian Pesticides and Veterinary Medicines
Authority administers the scheme. The Australian Government Acts
establishing these arrangements are the Agricultural and Veterinary
Chemicals (Administration) Act 1992 and the Agricultural and Veterinary
Chemicals Code Act 1994. Each state and territory adopts the Agricultural
and Veterinary Chemicals Code into its own jurisdiction by referral. The
relevant Queensland legislation is the Agricultural and Veterinary Chemicals
(Queensland) Act.

The Australian Government Acts were subject to a national review (see
chapter 19). The national processes established to implement the legislative
reforms arising from the review have yet to complete their work. Until
changes to these Acts are finalised, the reform of state and territory
legislation that automatically adopts the code cannot be completed.

The Council thus assesses that Queensland has not yet met its CPA
obligations in relation to this legislation.

B1l Taxis and hire cars

Transport Operations (Passenger Transport) Act 1994

Queensland’s Transport Operations (Passenger Transport) Act limits the
number of taxis. Queensland Transport determines the number that it
considers is necessary in each ‘taxi service area’. The department considers a
range of factors, including population data, community perceptions of service
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standards, waiting times and kilometres travelled per taxi. The number of
licences for hire cars is not restricted by regulation.

Queensland’s NCP review of the Act, released in September 2000,
recommended that the government retain the existing arrangements for
issuing taxi licences but with modifications to improve services. The Council
found in its 2002 NCP assessment that the review report did not provide a
strong public benefit case for its recommendation to continue the restrictions
on taxi numbers. The review demonstrated the substantial costs of quantity
restrictions but was equivocal on the costs and benefits of de-restriction
strategies, given experiences overseas. The review essentially reversed the
onus of proof in CPA clause 5(1) by arguing that the status quo should prevail
because a net benefit from de-restriction was difficult to demonstrate.

In its 2004 NCP annual report to the Council, the Queensland Government
stated that it will regularly release new taxi licences in taxi service areas in
response to performance criteria related to waiting time. Using these criteria,
Queensland Transport approved the release of 130 new taxi licences
(including 100 wheelchair accessible taxi licences in Brisbane) for the 27-
month period from August 2003—equivalent to a 4.5 per cent increase in taxi
numbers over this period. On 30 May 2004, the Minister for Transport and
Main Roads launched a discussion paper, which proposed that the
government continue to issue taxi licences and set the minimum number of
licences in a taxi service area by reference to waiting time performance.

In its 2005 NCP annual report, the government confirmed plans to introduce
a formulaic approach to reviewing and potentially increasing taxi numbers by
the end of 2005. The approach will account for data on population, ageing,
waiting times, average number of jobs per taxi, seasonal peaks and the
availability of other public transport. The government considers that the
model will enable licence releases to be planned, within areas, for up to five
years in advance and will facilitate a progressive program of licence releases.
Implementation of the new program is expected to occur by the end of 2005.

The Council concludes that Queensland has not met its CPA clause 5
obligations in this area.

C1 Health professions

Nursing Act 1992

The Queensland review of the Nursing Act recommended retaining practice
restrictions for nurses and midwifes, but refining them to:

e allow persons without nursing (midwifery) authorisation to practise under
the supervision of a nurse (midwife)
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e recognise the role of other health professionals that provide services,
within their professional training and expertise, that may be regarded as
nursing (midwifery) type services.

The Council’s 2003 NCP assessment considered that the proposed reforms
were consistent with the CPA guiding principle. The Health Legislation
Amendment Act 2005 implements the outcomes of the review of the Nursing
Act. The amendments:

e retain a statutory restriction on nursing practice but provide exemptions
for non-nursing staff under the supervision of a nurse and other health
professionals providing services within their professional training

e retain a statutory restriction on caring for a woman in childbirth but
provide exemptions to ensure a woman in childbirth has access to other
appropriate professional health care.

The Council considers that the amendments are consistent with the state’s
NCP obligations. The reforms commenced on 29 April 2005. Consequently,
Queensland has met its CPA obligations in this area.

Pharmacy Act 1976
Pharmacists Registration Act 2001

The Queensland Government in April 2004 circulated proposed amendments
to the Pharmacists Registration Act for comment. These amendments were
developed in response to Council of Australian Governments (COAG)
recommendations for national pharmacy regulation reform (see chapter 19). If
passed, they would have complied with desired COAG outcomes in that they
would have removed:

e restrictions on the number of pharmacy businesses that a pharmacist may
own

e restrictions that apply to friendly society businesses but not to other
proprietors of pharmacy businesses.

On 12 August 2004, Queensland received correspondence from the Prime
Minister that advised that Queensland would not attract competition
payment penalties if as a minimum, it relaxed ownership restrictions to allow
pharmacists to own up to five pharmacies each and permitted friendly
societies to own up to six pharmacies each.

These reforms fall short of those required by COAG national review
processes. While the number of pharmacies that a pharmacist could own
under the Act would increase from four to five, COAG outcomes require that
such restrictions be removed. Moreover, the reforms would restrict friendly
societies to owning six pharmacies. Previously, friendly societies could apply
to the minister for permission to establish a new friendly society pharmacy.
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Nonetheless, Queensland implemented these amendments on 29 April 2005,
in conjunction with other pharmacy reforms in the Health Legislation
Amendment Act.

The reforms fall short of reforms recommended by COAG national processes,
so Queensland has failed to meet its review and reform obligations in relation
to pharmacy.

Occupational Therapists Act 1979
Occupational Therapists Registration Act 2001

The key restriction on occupational therapists in the Occupational Therapists
Registration Act is title protection, which the Council assessed in its 2002 and
2003 NCP assessments as noncompliant. Title protection can restrict
competition between occupational therapists and other practitioners who
provide similar services, by making it difficult for these other practitioners to
describe their services in ways that are meaningful to potential consumers. In
addition, the fees required of registration applicants restrict entry to the
profession of occupational therapy and potentially weaken competition among
occupational therapists.

In its 2004 NCP annual report, Queensland advised that it does not intend to
amend the Act to remove the title restriction. It considers that title restriction
1s a basic consumer protection measure that:

e protects consumers from the risk of being harmed by inadequately trained
or incompetent providers, by ensuring registered providers are competent
and subject to a complaints/disciplinary process

e assures consumers that registered occupational therapists, having
satisfied registration requirements, are appropriately trained and fit to
practise safely and competently.

Without a robust public interest case, the Council does not accept the state’s
consumer protection rationale. There does not appear to be an increased risk
of harm to patients in jurisdictions that do not regulate occupational
therapists. To protect patients, New South Wales, Victoria, Tasmania and the
ACT rely on self-regulation supplemented by general mechanisms such as the
common law, the 7Trade Practices Act 1974 and independent health
complaints bodies. In addition, many occupational therapists are employed in
the public sector—facilities that are well placed to assess the competency of
the staff they employ—and consumers are unlikely to seek occupational
therapy services without a referral from another health provider. Both these
factors reduce information asymmetry risks for the consumer.

While the Council considers that title protection restricts competition, it notes
that the costs of retaining this restriction are not significant because
nonregistrants can still use unrestricted titles. Nonetheless, it confirms its
2002 assessment that Queensland, by not removing title protection
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restrictions, has not complied with its CPA obligations to review and reform
regulations affecting this profession.

Speech Pathologists Act 1979
Speech Pathologists Registration Act 2001

Queensland is the only jurisdiction that reserves the title ‘speech pathologist’
through registration provisions under the Speech Pathologists Registration
Act. In its 2004 NCP annual report, Queensland has advised that it does not
intend to amend the Act to remove the title restriction. As for occupational
therapists, the state considers that title restriction for speech pathologists is a
basic consumer protection measure. In particular, it argues that this
restriction can reduce information costs to consumers when identifying
competent practitioners, thus enhancing consumer protection.

Without a robust public interest case, the Council does not consider these
arguments to be compelling. Many speech pathologists are employed in the
public sector, which assess staff competency. Further, consumers are unlikely
to seek speech pathology services without a referral from another health
provider. Both these factors reduce information asymmetry risks for the
consumer.

While the Council considers that title protection restricts competition, it
accepts that the costs of retaining this restriction are not significant because
nonregistrants can still use unrestricted titles. Nonetheless, it confirms its
2002 assessment that Queensland, by not removing title protection
restrictions, has not complied with its CPA obligations to review and reform
regulations affecting this profession.

C2 Drugs, poisons and controlled substances

Health Act 1937

Following the outcome of the Galbally review (see chapter 19), the Australian
Health Ministers’ Advisory Council endorsed a proposed response to the
review’s recommendations that COAG has now endorsed. The proposed
response provides for each jurisdiction’s implementation of the
recommendations over a 12-month period from July 2005, the date of CoAG’s
endorsement.

Queensland advised that it has amended its legislation as far as possible to
implement the Galbally reforms. It noted that additional legislative
amendments to implement reforms depend on action taken by other parties
under national processes (for example, the development of an industry code of
practice regarding the supply of clinical samples).
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The Council acknowledges that the Galbally review is subject to national
processes. However, because Queensland has not fully implemented review
recommendations, it has not met its CPA obligations in this area.

D Legal services

Legal Practitioners Act 1995
Queensland Law Society Act 1952

The Queensland Government introduced the Legal Profession Act 2003 (not
proclaimed) to implement some review recommendations reforming the
regulation of the legal profession. These recommendations include:

e facilitating the incorporation of legal practices
e removing separate admission requirements for solicitors and barristers

e allowing interstate lawyers to practise in Queensland without a local
practising certificate.

These reforms remove key restrictions on competition and are consistent with
earlier reviews of regulatory issues affecting the profession.

The government subsequently passed the Legal Profession Act 2004 to update
and replace the 2003 Act, to improve consistency with the current national
model laws. The new Act also includes regulatory matters relating to
multidisciplinary practices. The government has advised that additional
reforms will be included in a subsequent Bill, with any further changes to
ensure consistency with the national model laws (see chapter 19). It has also
advised that it will consider reforms to professional indemnity in the context
of national processes. Thus, while the state has made significant progress in
these areas, the Council assesses that Queensland has not met its CPA
obligations because the reform process is incomplete.

In contrast to the above reforms, the Queensland Government had announced
that it would consider the reservation of conveyancing work through a
separate NCP review. It subsequently undertook this review through a
competition impact statement (CIS), but decided (contrary to the CIS
recommendation) not to allow licensed conveyancers to operate in the state.
The CIS considered that:

... [a] full law degree is not necessary to the achievement of the
objectives of the legal practice legislation with respect to conveyancing.
If persons are able to meet standards of knowledge and practical
training, allowing them to competently perform conveyancing services
and have adequate professional indemnity and fidelity insurance, they
should be permitted to compete in the market for conveyancing work.
(Government of Queensland 2003, p. 10)
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The review noted that the market for conveyancing services is highly
competitive and that it is not clear that the introduction of licensed
conveyancers would result in lower fees being charged for conveyancing
services. However, it also found no evidence to indicate that fees would not be
lower. The onus of proof in CPA clause 5 is that, unless competition
restrictions are demonstrated to be in the public interest they should be
removed.

In correspondence to the Council on 23 August 2004, the Queensland
Government reported its intention to retain the competition restriction. It

provided the following reasons for not adopting the recommendation of the
CIS:

e The market for conveyancing services is already highly competitive, with
fixed conveyancing fees (some around $200) widely advertised. Allowing
nonlawyers into the market does not always result in lower fees as
evidenced by the prescribed maximum fees for settlement agents in
Western Australia, which are high compared with Queensland’s
competitive fees.

e The costs of establishing a licensing scheme for such a small occupational
group, such as conveyancers, are not justified by only the possibility of
some marginal gain.

e A small occupational group, such as conveyancers, may not have the
critical mass to support the appropriate level of cover, or may be
vulnerable to market failure, particularly in an uncertain insurance
market. Adopting similar fidelity guarantee insurance arrangements as in
South Australia or New South Wales, where contributions are paid into a
trust fund, would have a budget impact because the excess from
Queensland’s equivalent trust fund is paid to the state’s consolidated fund.

¢ Queensland is being singled out, with conveyancers in some jurisdictions
able to offer only more limited services or not being legislatively
recognised, as in Victoria.

In its 2004 NCP assessment, the Council accepted that the Queensland
conveyancing market is relatively competitive. It noted, however, that the
removal of restrictions on competition should only enhance consumer
benefits: conveyancers are likely to establish practices only where they
consider that they can provide a competitive product. The Council also notes
that Western Australia’s prescribed fees for settlement agents are maximum
amounts only, which cannot be validly compared with actual conveyancing
fees charged in Queensland.

Regarding licensing scheme costs, the Council accepts there may be some
costs in establishing such arrangements. However, the government has not
demonstrated that the costs of establishing a licensing scheme would
outweigh the consumer benefits of removing the conveyancing practice
restriction. The government also has not provided detailed evidence that it
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reassessed its insurance concerns in light of the recent stabilisation of the
insurance market.

Further, the Council does not concur that the adoption of fidelity insurance
trust fund arrangements would necessarily lead to an adverse budget impact,
because contributions from conveyancers could be adjusted to cover for
expected risks relating to payouts. In response to this the Queensland
Government noted that the government could be exposed to significant losses
should a large or multiple instances of fraud eventuate. In its 2005 NCP
annual report, the government pointed to the failure of a Victorian unlicensed
conveyancer, which closed owing a reported $6—9 million as a means to
illustrate the extent of the potential risk (Government of Queensland 2005).
The government considers that a licensing system would not overcome this
risk.

The Council accepts that the government could incur losses if defaults by
conveyancers were paid from public monies and the state could not recoup the
funds through higher future contributions. It also accepts that the required
contribution from conveyancers may have to be set very high should a
significant fraud occur and this may have implications for the viability of the
profession. However, the state has not demonstrated that it is not possible to
minimise such risks, say, by imposing a bond on licenced conveyancers to
provide some protection against high cost events. Nor did it explain how
Queensland differs from other states, such as New South Wales or Tasmania
(which has only recently reformed conveyancing restrictions), where this
1ssue has not emerged as a reason to justify retaining or imposing competition
restrictions.

Finally, the Council disagrees with Queensland’s assertion that it is being
singled out. While different regulatory arrangements exist across
jurisdictions, the Council outlined in its correspondence of 3 November 2003
to all governments that the provision of services by nonlawyers would be
assessed as part of the 2004 NCP assessment. The Council agrees with
Queensland that conveyancers in some jurisdictions provide more limited
services than they do in other jurisdictions. This issue is explicitly addressed
in the relevant state and territory chapters. In particular, the Council does
not yet consider that Victoria has adequately addressed restrictions that limit
the ability of nonlawyers to compete with lawyers in the provision of
conveyancing services.

Given the above, the Council assesses the state as not having complied with
its CPA clause 5 obligations regarding conveyancing.
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E Other professions

Auctioneers and Agents Act 1971
Property Agents and Motor Dealers Act 2000

PricewaterhouseCoopers completed a review of the Auctioneers and Agents
Act in 2000. Queensland implemented the majority of the review
recommendations when it replaced the Act with the Property Agents and
Motor Dealers Act, including retaining caps on maximum commissions as a
transitional arrangement. In November 2003, Queensland amended the
Property Agents and Motor Dealers Regulation 2001 to de-regulate motor
dealing and auctioneering commissions and buyer premiums.

In the 2002 NCP assessment, the Council accepted the possibility of a net
community benefit in temporarily retaining maximum commissions while
educating market participants about their rights and responsibilities. It
postponed finalising its assessment of this issue pending Queensland’s review
of the matter. Queensland conducted a further review of commissions in 2003,
from which some steps were taken to deregulate commissions and buyer
premium fees, other than commissions for real estate transactions. The
Queensland Government determined that a further review of real estate
commissions should be undertaken in late 2004. The review has commenced,
but has been unable to identify data which adequately resolves the issue for
or against deregulation in the Queensland context, particularly in the sales of
residential property. The Queensland Government is still considering its
policy position in this matter.

The Council assesses Queensland as not having met its CPA obligations in
this area, because the state did not finalise its review and reform of real
estate commissions.

Travel Agents Act 1988

Governments are taking a national approach to reviewing their travel agent
legislation. The Ministerial Council on Consumer Affairs commissioned the
Centre for International Economics, overseen by a ministerial council
working party, to review legislation regulating travel agents. The review
findings and the working party response to the review recommendations are
outlined in chapter 19.

Queensland is progressing implementation of the review recommendations
and made amendments to the Travel Agents Regulation 1998 which came
into force on 1 April 2005. The amendments lift the licence exemption
threshold to $50 000, introduce revised qualification requirements for
licensed travel agents and exempt travel agents from multiple jurisdiction
licensing when they advertise across borders but do not have offices in those
other jurisdictions. Queensland anticipates introducing a Bill to remove the
licensing exemption for Crown owned business entities before the end of 2005.
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Queensland advised the Council that there is no longer any Crown owned
travel business to which the exemption applies. The government recently
licensed its travel businesses, Sunlover and the Queensland Travel Centres,
to a private sector operator that does not have access to the exemption.

Queensland has implemented all but one of the recommended reforms and is
committed to implementing the remaining reforms. In the interim, the
absence of an exemption for Crown owned travel businesses will have no
effect on the market. The Council assesses, therefore, that Queensland has
met its CPA obligations in relation to travel agents legislation.

F1 Workers compensation insurance

Workcover Queensland Act 1996

Not assessed (refer chapter 9).

G2 Liquor licensing

Liqguor Act 1992

Following completion of a review in 1998, the Queensland Government
amended the Liquor Act via the Liquor Amendment Act 2001. The
amendments:

e replaced the public needs test with a public interest test that focuses on
the social, health and community impacts of a licence application rather
than the competitive impact on existing licensees

e relaxed the size and location constraints applying to packaged liquor
outlets, such that the permitted bottle shop location radius from the main
premises is 10 kilometres and the maximum permitted floor area for bottle
shops 1s 150 square metres, in line with NCP review recommendations

¢ removed quantity limits on club sales of packaged liquor to members, and
permitted diners at licensed restaurants to purchase a single bottle of
wine for consumption off the restaurant premises.

Queensland retained the requirements that sellers of packaged liquor hold a
hotel licence (which entitles the licence holder to a maximum of three
detached packaged liquor outlets) and provide bar facilities at the site of the
hotel licence. Queensland’s rationale for retaining these requirements is that:

e the potential harms from alcohol misuse support the concept of a
‘specialist provider’ model limited to general licence holders
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e any loss of revenue from packaged liquor sales by country hotels would
have adverse effects on the hotels’ viability, to the detriment of the
important social role that hotels play in rural areas.

The Council indicated in the 2002 NCP assessment that Queensland’s
replacement of its needs test with a public interest test is consistent with
CPA principles. It considered, however, that Queensland’s decision to retain
the requirement that only hotel licence holders can operate bottle shops (and
the associated restrictions on bottle shop location and numbers) was not
justified by the evidence provided in the NCP review or in subsequent
correspondence from the Queensland Government.

The Council’s 2003 and 2004 NCP assessments further considered
Queensland’s restrictions on packaged liquor sales. Whereas Queensland
contended that it had completed its review and reform activity, the Council
considered that Queensland had not established a public interest case for its
restrictions. The Council noted the absence of similar provisions in other
jurisdictions, and the lack of evidence that Queensland’s restrictions
contribute to harm minimisation. In its previous NCP assessments, the
Council recognised that the Queensland Government views rural hotels as
important to the social fabric in their local areas and may wish, as a policy
objective, to support these hotels. The Council suggested that restricting
packaged liquor sales to hotels in rural areas and removing the restriction in
urban areas would be a way of pursuing this objective while enabling urban
areas to benefit from greater competition.

Because there has been no change during the past year, the Council confirms
its 2004 assessment that Queensland has not complied with its CPA
obligations in relation to liquor licensing.

H3 Trade measurement legislation

Trade Measurement Act 1990

Each state and territory has legislation that regulates weighing and
measuring instruments used in trade, with provisions for prepackaged and
non-prepackaged goods. Regulated instruments include shop scales, public
weighbridges and petrol pumps. State and territory governments (except
Western Australia) formally agreed to a nationally uniform legislative scheme
for trade measurement in 1990 to facilitate interstate trade and reduce
compliance costs (see chapter 19).

Because the national review and reform of trade measurement legislation
have not been completed (see chapter 19), Queensland has yet to meet its
CPA obligations in relation to trade measurement legislation.
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I3 Gambling

Gaming Machine Act 1991

Queensland reviewed its Gaming Machine Act as part of its omnibus
gambling review completed in December 2003. The review report examined
venue caps (280 for licensed clubs and 40 for hotels), and concluded that
applying the same cap to hotels as to clubs would lead to growth in machine
numbers and associated harm. For the same reasons, it supported the
statewide cap on hotel (but not club) gaming machines. The review also
supported the higher cap for clubs, on the grounds that the revenue raised
from gaming machines in clubs is used to fund community facilities and
activities.

Although the Council did not accept that promoting the club industry via
differential caps is the only way in which to provide community facilities, it
recognised that increasing the hotel and statewide caps would add
considerably to the number of machines in operation, with potential for
increased harm.

A further issue was the 40 per cent cap on each licensed monitoring operator’s
share of the gaming machine market. (Each club and hotel holding a gaming
machine licence in Queensland is required to enter into an agreement with a
licensed monitoring operator. The operators ensure the integrity of each
gaming machine and supply the government with financial information from
each machine. They also supply new and used machines, ancillary gaming
equipment and other services, including maintenance.) At the time of the
review, each of the four licensed monitoring operators was restricted under
the terms of its licence to a maximum of 40 per cent of total market share.
The review examined the 40 per cent limit, finding that the provision ensures
Queensland has more competitors in the market than do other jurisdictions.
While acknowledging arguments for lifting the restriction on market share,
the review found that the current arrangements appear to be working well
and, on balance, that it would not be in the public interest to remove the
restriction. The Council considered that the review’s finding appeared to
reverse the onus of proof in the CPA obligations, particularly given that the
review also noted that the restriction may not be necessary because this is a
market in which experienced operators use well tested systems.

In October 2004, the Queensland Gaming Commission considered
submissions from two licensed monitoring operators requesting that the cap
on market share be lifted. It approved the request and removed the schedule
attached to licensed monitoring operators licences, which imposed the 40 per
cent maximum.

The Council assesses Queensland as having met its CPA obligations in
relation to gaming machines.
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Non-priority legislation

Table 13.1 provides details on non-priority legislation for which the Council
considers that Queensland’s review and reform activity does not comply with
its CPA clause 5 obligations.
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14 Western Australia

Al Agricultural commodities:

Grain Marketing Act 1975

Western Australia’s Grain Marketing Act 1975 prohibited the exporting of
barley, canola and lupins other than by the Grain Pool of Western Australia.
A National Competition Policy (NCP) review of the Act by the Department of
Agriculture in 2000 recommended that the Western Australian Government
retain the export monopoly until the Australian Government removed its bulk
wheat export monopoly. Following strong criticism of this review report, in
April 2002 the department proposed that the government allow other parties
to export grain in bulk where not in direct competition with the Grain Pool. In
August of that year, the Minister for Agriculture and the National
Competition Council agreed on legislative reform to sunset the state’s grain
export restrictions on removal of the Commonwealth’s wheat export
restrictions and, in the interim, to:

e remove all restrictions on the export of barley, canola and lupins in bags
and containers

e prohibit the export of these grains in bulk unless under licence, and grant
the Grain Pool the main export licence

e establish an independent authority to license bulk exports by other
parties.

The Minister and the Council further agreed that the licensing authority
would:

e be predisposed to granting export licences to other parties, provided it is
satisfied this would not significantly undermine any price premium that
the main licence holder captures through the exercise of market power

e obtain an annual independent assessment of the existence and extent of
price premiums resulting from the market power available to the main
licence holder.

1 The alpha-numeric descriptors for legislation review subject areas are listed in
chapter 9, table 9.11.
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Accordingly the government introduced new legislation to Parliament and,
the Grain Marketing Act 2002 was passed in November 2002, repealing and
replacing the 1975 Act.

In the 2003 NCP assessment the Council welcomed this legislative change
but found that the reforms were incomplete because the regulations and
guidelines provided for by the Act were still to be issued. It considered these
regulations and guidelines important for maximising confidence among
growers, traders and customers in the predictability of the licensing regime
by ensuring, as agreed with the minister, that the Grain Licensing Authority
(GLA) would be predisposed to granting export licences and would obtain an
annual independent assessment of market power related price premiums.

The government released the Regulations and guidelines in September 2003.
The Council was satisfied that the guidelines adequately addressed the need
for annual independent assessment of market power related price premiums.
However, it found considerable uncertainty remained about how the authority
would decide:

e which grain export markets returned market power related premiums to
Grain Pool PL (GPPL, formerly the Grain Pool) and whether a proposed
export would affect any such premiums to a significant extent (refer s31(2)
and (3) of the Act)

e whether a proposed export would harm the state’s reputation as a grain
exporter and/or the grain industry generally (refer s31(4) of the Act).

The Council thus responded to the minister that it would also scrutinise the
performance of the authority in its first season of operation.

In its 2004 NCP assessment the Council recognised that licences issued by
the authority had brought a significant degree of additional competition to
the Western Australian grain accumulation market, and that the export
licensing arrangements represented an 1important milestone in the
development of Australia’s grain industry.

However the Council was also concerned that some licence applications had
been delayed or denied where market power-related price premia were not at
risk. The GLA had adopted a policy of restricting the volume of grain exports
by parties other than GPPL out of a concern that, particularly in years of
lower grain production, the state’s reputation as a grain exporter and the
grain industry generally may suffer if competition left GPPL with insufficient
grain to supply its regular customers. While consistency of supply is
important to some grain customers the GLA failed to explain why GPPL
should not have to compete to obtain sufficient grain for these customers from
Western Australian growers or from growers elsewhere via its joint ventures
with ABB Grain Ltd and with Elders. The Council was therefore not
convinced that ensuring sufficient grain supply for GPPL was a necessary
consideration for the GLA.
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The Council argued that more competition in the exporting of grain would be
of net benefit to the community and an important prerequisite for more
competition was to make the licensing process more predictable. The Council
advocated the amendment of the ministerial guidelines to set out clear and
specific criteria for the GLA to decide:

e which grain export markets return market power-related premiums to
GPPL and whether a proposed export would affect any such premiums to a
significant extent (under sections 31(2) and (3) of the Act)

e if a proposed export would harm the state’s reputation as a grain exporter
and/or the grain industry generally (under section 31(4)).

In view of these matters, and the minister’s commissioning of a review of the
Act by accounting and advisory firm RSM Bird Cameron, the Council decided
to finalise its assessment in 2005.

The minister released the report of RSM Bird Cameron’s review in January
2005 (RSM Bird Cameron 2005). The review concluded that the benefits of
the Act and licensing by the GLA exceeded the costs, compared with the pre-
reform arrangements. It estimated a net benefit to growers of $3.37 million in
the first year of operation of the new arrangements. It noted that growers
were becoming better informed about the grain market, that they now had
more marketing and financial options, that some growers had increased their
returns while some others had suffered decreased returns, and that the
reform had drawn more investment into the industry.

The review also noted the Council’s call for more clarity in the ministerial
guidelines, stating:

In our opinion if these matters are appropriately addressed it would
result in a far more transparent process and have greater
understanding from the industry participants. (RSM Bird Cameron
2005, para 2.35)

Following the consideration of responses from interested parties to the review
report, the minister announced on 30 June 2005 that there would be no
changes to the Act or ministerial guidelines.

The minister has not taken the steps towards improving the predictability of
the licensing arrangements which the 2004 NCP assessment argued were
necessary for compliance with CPA clause 5. Grain exporters and growers
nevertheless have more certainty about how the GLA exercises its licensing
powers.

Various studies have revealed that GPPL has little ability to drive up grain
prices in export markets through restricting supply (see box 14.1). Grain
exporters can therefore be confident that, with the possible exception of the
Japanese feed barley market, applications for export licences are unlikely to
be declined on the grounds that their proposed export poses a significant
threat to a market power-related premium captured by GPPL.
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Box 14.1: Analysis of market power-related price premiums

In May 2004 the GLA-hired agribusiness analysts Farm Horizons to complete the first
independent annual assessment of market power-related price premiums captured by
GPPL. Farm Horizons examined 15 markets identified by GPPL as ‘core’ to its business but
found that only one—the Japanese barley market—was likely to allow GPPL to exercise
market power, and the price premiums observed in this market could reflect additional
servicing costs. It also found that Western Australian cash grain prices were consistently
lower than Victorian prices, even though Western Australia has a port charge and shipping
cost advantage.

In January 2005 the Minister for Agriculture released for comment RSM Bird Cameron’s
review of the Grain Marketing Act and the GLA. This review considered various studies
commissioned by the GLA to test for evidence of price premiums resulting from the
exercise of market power. On this issue the review concluded, ‘there are no markets in
which the GLA could conclude on the basis of the evidence produced to date that the GPPL
has any market power’.

In October 2005 the Minister released the GLA’s report for the 2004-05 season including
the second independent annual assessment of market power-related price premiums
captured by GPPL. Prepared by Storey Marketing this assessment found that overseas
buyers do not pay more for Australian grain than grain from other sources, after adjusting
for inherent quality or service benefits, except for particular circumstances in Japan. The
report concludes that ‘the exertion of market power to raise prices in very competitive
global grain markets is highly unlikely. The opportunity to “hold the line” on market prices
and capture a freight benefit for WA growers through supply control does exist’. While the
assessment suggests that the GPPL may be able to utilise its market power to capture
premiums that are available due to freight advantages in some markets, the consultant
was not provided with sufficient data by the Main Licence Holder to confirm this.

In relation to the other key licensing consideration—the impact of proposed
grain exports on the state’s reputation as a grain exporter and on the grain
industry generally—the GLA clearly recognises the benefits that competition
has brought. Its latest report to the minister welcomed the findings of the
RSM Bird Cameron review and presented further evidence that competition
in the export cash grain market has lifted cash prices and indicator pool
prices for feed barley and canola, better reflecting the shipping cost
advantages enjoyed by Western Australia in exporting grain to Asian and
Middle East markets.

The GLA’s report also indicates that for the most important prescribed grain,
feed barley, it is now not overly concerned that GPPL’s ability to supply ‘core’
markets could be threatened by licences awarded to other exporters. The
report presents statistical analysis showing that in 9 years out of 10 barley
production is expected to significantly exceed the level which the GLA
considers necessary for GPPL to meet demand from its ‘core’ markets.

The GLA’s recent licensing decisions seem to confirm that, with more
experience and analysis under its belt, it is taking a somewhat more liberal
approach. So far in the 2005-06 season it has accepted export licence
applications for a total volume of 783 000 tonnes, compared with 572 000
tonnes licenced for the whole of the 2004-05 season, and declined two
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applications? totalling 98 000 tonnes, compared with 475 000 tonnes declined
for 2004-05.

In the interests of certainty for exporters and growers the Council would
prefer that the GLA expressly renounce any concern for protecting the
availability of grain volume to GPPL. GPPL remains the dominant exporter of
prescribed grains in Western Australia, accounting for around 90 per cent of
grain exports in the last two seasons, and has recently announced a move to
acquire grain on its own account in South Australia and Victoria. However
the Council is satisfied that, in the absence of more specific ministerial
guidelines, the GLA is moving steadily, albeit cautiously, in the right
direction.

The Council also considers Western Australia’s export licensing
arrangements represent the most important reform of an export-oriented
grain single desk under NCP3. This liberalisation substantially exceeds that
achieved so far by the Australian Government in the export wheat market or
the South Australian Government 1in the export barley market,
notwithstanding the lack of evidence that either single desk is in the public
interest. Western Australia’s reforms are clearly benefiting growers and
others in that state and are thereby demonstrating to other jurisdictions the
value of bringing competition and choice all the way from overseas markets to
the farm gate.

The Council has therefore decided that Western Australia has satisfactorily
met its CPA clause 5 obligations in relation to the Grain Marketing Act.

Marketing of Potatoes Act 1946

The growing and marketing of potatoes in Western Australia are controlled
under the Marketing of Potatoes Act 1946. The Act prohibits the production of
potatoes in Western Australia for fresh domestic sale unless licensed by the
Potato Marketing Corporation. These licences restrict land available for
growing potatoes for fresh consumption but not for processing or export. The
Potato Marketing Corporation sets wholesale prices and pools sale proceeds,
paying growers an average return after deducting its own costs. Grower
payments reflect grading and volume but not variety.

The Department of Agriculture completed a review of the legislation in
December 2002. The review recommended that the government maintain the
current regulated supply system, given the lack of evidence that any major
changes would result in improvement in the public interest. It also
recommended that the government investigate ways to improve the operation
of the Act.

Not including one application for an extension of a licence from the 2004-05 season.
Victoria, Queensland and, in 2005, New South Wales have all fully deregulated their
former grain export single desks. However in these states exports are relatively less
important.
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The government confirmed in 2003 that it would retain the regulation of
supply management and price fixing. In July 2004, following advice from an
advisory group, the Minister for Agriculture announced that the government
would bring to Parliament amendments to:

e change the basis of supply restrictions from licensed growing area to
quantity

e introduce incentives for growers to supply varieties preferred by
consumers

e devolve from the minister to the Potato Marketing Corporation the
regulatory functions of setting aggregate supply and fixing wholesale
prices

e transfer the commercial functions of marketing, promotion and exporting
to a grower owned entity.

The minister said the changes would ‘improve the effectiveness of the Potato
Marketing Act without fundamentally altering the regulation of domestic
potato supply’ and that ‘continued statutory marketing for potatoes would
maintain industry stability in regional areas’ (Chance 2004).

The government is yet to bring forwards these legislative amendments.
Nevertheless it has already made some changes. The Potato Producers’
Committee has taken over by he marketing promotion functions under the
Agricultural Produce Commission Act 1988, and the Potato Marketing
Corporation no longer competes in the export market. The Council agrees
that the changes should reduce the costs to the community of these
restrictions, particularly by improving the availability of lower yielding potato
varieties preferred by consumers, and by reducing the incentives on growers
to maximise area yield through the application of higher fertiliser and other
inputs.

The Council has not been convinced, however, that restricting the supply and
pricing of table potatoes brings benefits to the community that outweigh the
costs, or that the objectives of the legislation can be achieved only by
restricting competition. The 2002 NCP review of the Act, in finding that
evidence for a net public benefit from deregulation was inconclusive, reversed
the presumption required by the CPA clause 5 (that is, the presumption that
legislation should not restrict competition unless in the public interest).

Subsequently, the government argued that a vretail price survey
commissioned by the Potato Marketing Corporation shows that Western
Australian consumers enjoy cheaper potatoes than do consumers in other
states and, therefore, that the legislative restrictions are in the public
interest. The difficulty with such surveys is that they shed little light on what
prices consumers would face, or how quality and product choice would change
to meet consumer preferences, without the restrictions at issue., The retail
price survey reveals nothing about, for example, whether, Perth prices for
most desired table potato varieties, without the restrictions, would track
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equivalent prices in Sydney or Melbourne, or the often significantly lower
Adelaide prices, or somewhere in between.

As acknowledged by the NCP review, the restrictions may increase prices
paid by Western Australian consumers. According to the review:

the PMC [Potato Marketing Corporation] sets its operational
objective and performance indicator to meet 95 per cent of domestic
demand, as described in its last two annual reports. The remaining
market demand is met by imports not regulated in the Act. The PMC
could be seen to be using the supply controls in the Act to achieve as
close as possible to import parity prices. (Government of Western
Australia 2002, p. 6)

In other words, without the legislative restrictions, the volume (and range) of
Western Australian grown potatoes supplied to consumers (in Western
Australia and elsewhere) is likely to increase, bringing down wholesale and
retail prices, and displacing potatoes from South Australia and, to some
extent perhaps, substitute foods.

The Council thus continues to find that Western Australia has not met its
CPA clause 5 obligations arising from the Marketing of Potatoes Act. To meet
these obligations, the government must remove its potato supply and
marketing controls. Such reform could include a phased transition to help
reduce the adjustment costs that existing growers might face.

A3 Fisheries

Fish Resources Management Act 1994

Western Australia’s Fish Resources Management Act provides a framework
for the management of the state’s wild fisheries and aquaculture. Most of the
specific restrictions are imposed by subsidiary instruments such as
Regulations, management plans, notices and licences.

The legislation has been subject to several NCP reviews. A review of the
provisions regulating the rock lobster processing industry, completed by ACIL
Consulting (now ACIL Tasman) in December 1998, recommended that the
government:

e remove limits on the number of processing licences and convert existing
‘restricted’ processing licences (for processing for domestic market
consumption only) to ‘unrestricted’ licences

e allow licence holders to establish facilities at multiple locations.

The government announced in 2002 that it accepted these recommendations
in part. Since 1 July 2003, there has been no limit on the number of licences
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for processing rock lobster for domestic market consumption, and holders of
‘unrestricted’ processing licences may operate multiple receival facilities. The
processing of rock lobster for export remains restricted.

The review of the fishery related provisions was completed by the
Department of Fisheries in 1999. It recommended in relation to the rock
lobster fishery that the government:

e commission an independent update of earlier work on the net benefits of
moving to an output based management regime

e 1in the interim, remove the minimum and maximum limits on pot holdings,
and separate pot licences from boat licences.

The government responded to these recommendations in 2002 by announcing
that the existing management arrangements, other than the 150 pot
maximum holding, would remain until December 2006 pending a review of
the benefits and costs of moving to output based management. Also, the
maximum pot holding limit was removed from July 2003. The management
review is progressing, with economic modelling completed in August 2005,
and consultation with the industry scheduled to begin in October 2005.

In relation to other fisheries, the second review recommended retaining the
existing restrictions on competition, but integrating NCP principles into the
ongoing fisheries management review cycle. Since the review, the department
has implemented a Competition Policy Assessment and Compliance Report
system to ensure all new or amending legislation, Regulations and Ordinances
are assessed within the NCP framework. The system involves operational and
policy staff at the early stages of regulatory development. The department is
also working towards all fishery licences and related entitlements being
transferable by December 2005.

The department reviewed the licensing of aquatic tour operators in 2003.
Following this review, the government removed the requirement that
applicants for new licences have a prior history and commitment to the
industry. Instead, applicants for new licences need only to show that they will
either service an area not serviced by an existing operator or target fish stock
not currently fully exploited.

The Council assesses that Western Australia is still to completely fulfil its
CPA clause 5 obligations arising from the Fish Resources Management Act.
The key matters outstanding are:

e input based (pot unit entitlements) restrictions in the rock lobster fishery

e a limit on the number of licences authorising export processing of rock
lobsters.

In relation to the rock lobster fishery, the government argued that moving to
less restrictive output based controls, such as an individual transferable catch
quota, could lead to a substantial increase in enforcement costs. It noted that
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the fishery is spread over a long coastline, and that voluntary compliance
with fishery controls may fall if a significant portion of the industry does not
support change. The review program for the fishery includes extensive
consultation with fishers and other parties about the outcome of an
independent analysis of alternative management approaches.

The Council supports careful analysis and wide consultation in the review of
regulation. Nevertheless, the government has not shown, either by the
revised Council of Australian Governments (COAG) deadline or since, that a
less restrictive alternative to the existing controls (such as an individual
transferable quota) would not achieve the objectives of the legislation. For
this reason, it has not met its CPA clause 5 obligations arising from input
based restrictions on the rock lobster fishery.

In relation to rock lobster processing, the government has argued that
removing the limit on the number of licences authorising export processing
would increase enforcement costs and could harm the Western Australian
rock lobster’s export reputation for high quality. The Council does not find
these arguments convincing, however. First, the government recovers its
enforcement costs from operators, so if marginal enforcement costs are
signalled to operators, existing and potential operators are likely to make the
most efficient decisions about investing in export processing facilities. Second,
there are less restrictive alternatives for protecting product quality and
reputation, such as accreditation schemes and product branding.

The Council therefore welcomes recent advice that the Department of
Fisheries has started a new review as to whether the limit on rock lobster
export processing licences is in the public interest. This review will include
opportunities for input from the industry and the general public and is
expected to be concluded in early 2006.

Western Australia will have met its CPA clause 5 obligations arising from the
Fish Resources Management Act when it has:

e removed the limit on the number of licences authorising the export
processing of rock lobsters

e announced, following completion of the current review, a firm timetable to
implement output based management of the rock lobster fishery, or
demonstrated that the existing input based approach is in the public
interest.

Pearling Act 1990

The Pearling Act regulates the supply of cultured pearls from Western
Australia. Most pearls are exported. The industry consists of three main
sectors: the wildstock harvesting sector, the hatchery sector and the farming
sector. The Act’s restrictions on competition are many and often complex, but
the key restrictions are that:
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e the volume of wildstock harvested is limited by a total allowable catch and
associated individual transferable quota

e access to pearl oyster wildstock and cultivation is restricted to holders of
pearling licences with at least 15 quota units

e the volume of hatchery produced oysters is limited by individual
transferable quota (known as hatchery quota/options)

e entry to the hatchery sector is restricted to holders of hatchery licences
with a pearling licence or a commercial relationship with a pearling
licence holder

e export sales of hatchery spat and oysters are prohibited

e hatchery produced oysters must be no greater than 40 millimetres when
sold to pearl farms; otherwise, they are deemed to be wildstock and subject
to wildstock quota

e entry to the farming sector is restricted to holders of pearl farming leases
also holding either a pearling or hatchery licence

e oysters transferred to a pearl farm become the property of the farm lease
holder

e foreign ownership of licence/lease holders is prohibited.

In addition, the executive director of the Department of Fisheries has
considerable discretion in exercising responsibilities such as approving
entitlement transfers. There is no administrative tribunal to review decisions

of the executive director.

A review of the Act, completed by the Centre for International Economics in
1999, advocated substantial regulatory change. Specifically, it recommended:

e removing the minimum limit on holdings of pearling quota

e decoupling pearl farming licences from pearl fishing licences
e auctioning temporary increases in wildstock quotas

e removing hatchery quotas without delay

e codifying in Regulation the criteria for fishery management decisions

establishing an independent review tribunal.

On 25 March 2002, the Minister for Agriculture, Forestry and Fisheries
announced that the government had accepted most of the recommendations,
but not those to remove limits on hatchery quotas and to auction temporary
increases in wildstock quotas.
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Implementation of these recommendations continues to await new legislation,
to be known as the Pearling Management Bill. Drafting instructions and an
NCP ‘gatekeeping’ review have been prepared and Cabinet approval for
drafting the new bill will shortly be sought, but the timing of introduction to
Parliament is as yet unknown.

In the meantime, the government, via the Pearling Industry Advisory
Committee (PIAC), has reviewed its policy of limiting the volume of hatchery
produced oysters. This review compares the benefits and costs of deregulation
against a controlled growth option, which could involve retaining hatchery
limits but also provide scope for additional allocations of hatchery quota. A
draft Hatchery Policy Statement will be made available for public comment
before the committee considers it in October and advises the Minister. A
decision is scheduled to occur before the current arrangements expire on 31
December 2005.

The Council assesses that Western Australia has not met its CPA clause 5
obligations arising from the Pearling Act, because the legislation continues to
impose competitive restrictions that have not been shown to be in the public
interest. The government will have met its obligations, most importantly,
when it has removed:

e minimum limits on holdings of pearling quota
e the coupling of pearl farming licences and pearl fishing licences

e limits on the volume of hatchery produced pearl oysters allowed to be
seeded (a hatchery quota)

or produced new evidence to show these restrictions are in the public interest.

A5 Agricultural and veterinary chemicals

Agriculture and Veterinary Chemicals (Western Australia) Act 1995

Legislation in all jurisdictions establishes the national registration scheme
for agricultural and veterinary (agvet) chemicals, which covers the
evaluation, registration, handling and control of these chemicals to the point
of retail sale. The Australian Pesticides and Veterinary Medicines Authority
administers the scheme. The Australian Government Acts establishing these
arrangements are the Agricultural and  Veterinary  Chemicals
(Administration) Act 1992 and the Agricultural and Veterinary Chemicals
Code Act 1994. Each state and territory adopts the Agricultural and
Veterinary Chemicals Code into its own jurisdiction by referral. The relevant
Western Australian legislation is the Agricultural and Veterinary Chemicals
(Western Australia) Act.
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The Australian Government Acts were subject to a national review (see
chapter 19). The national processes established to implement the legislative
reforms arising from the review have yet to complete their work. Until
changes to these Acts are finalised, the reform of state and territory
legislation that automatically adopts the code cannot be completed.

The Council thus assesses that Western Australia has not met its CPA
obligations in relation to this legislation.

Aerial Spraying Control Act 1966
Agricultural Produce (Chemical Residues) Act 1983
Veterinary Preparations and Animal Feeding Stuffs Act 1976

Beyond the point of sale, agvet chemicals are regulated by ‘control of use’
legislation. This legislation typically covers the licensing of chemical spraying
contractors, aerial spraying and uses other than those for which a product is
registered (that is, off-label uses).

A national review examined ‘control of use’ legislation for agvet chemicals in
Victoria, Queensland, Western Australia and Tasmania. Western Australia
will implement the review recommendations through new legislation, the
Biosecurity and Agricultural Management Bill (formerly the Agriculture
Management Bill), which is being drafted for introduction to Parliament
before the end of 2005. The Bill will repeal the Aerial Spraying Control Act
and the Agricultural Produce (Chemical Residues) Act and include all control
of use provisions under the one Act (other than the commercial operators
licensing provisions under the Health Act). The Veterinary Preparations and
the Animal Feeding Stuffs Act was amended in 2004 to allow regulations to
be made for the control of use of veterinary chemicals. That Act is now the
Veterinary Chemical Control and Animal Feeding Stuffs Act 1976 and it will
also be superseded by the proposed Biosecurity and Agriculture Management
Bill and regulations.

Because Western Australia has not implemented reforms, the Council
assesses it as not having met its CPA obligations in this area.

A6 Food

Health Act 1911
Health (Food Hygiene) Regulations 1993
Health (Game Meat) Regulations 1992

The principal competition restrictions in the area of food hygiene relate to
licensing and registration requirements. The National Food Standards Code
(including the food safety standards contained in chapter 3 of the code) was
adopted in Western Australia by the Health (ANZ Food Standards Code
Adoption) Regulations 2001. Western Australia intends to finalise reform of
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its food legislation with the passage of a new Food Bill, which will replace the
relevant part of its Health Act. Western Australia intends to repeal all of its
food hygiene Regulations.

Because Western Australia has not completed its reforms, the Council
assesses it as not having met its CPA obligations in this area.

A8 Veterinary services

Veterinary Surgeons Act 1960

The Western Australian Government endorsed the outcome of a review of its
Veterinary Surgeons Act in December 2001. The major review
recommendations included:

e repealing the restrictions on ownership of veterinary practices by
nonveterinarians

e Introducing a competency based licensing category known as ‘veterinary
service provider to reduce the barriers to entry for nonveterinarians
wishing to provide veterinary services

e repealing the advertising provisions and replacing them with voluntary
guidelines or a code of conduct

e repealing the restrictive aspects of the premises registration provisions
and replacing them with a voluntary code of practice.

Cabinet approval for drafting amendments is expected shortly and, subject to
this, an amendment bill may be passed in the autumn 2006 session of
Parliament.

The Council assesses that Western Australia is yet to meet its CPA clause 5
obligations arising from the Veterinary Surgeons Act as restrictions on
competition remain which have not been shown to be in the public interest.
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B6 Ports and sea freight

Jetties Act 1926 and Regulations

Lights (Navigation Protection) Act 1938

Marine and Harbours Act 1981 and Regulations
Shipping and Pilotage Act 1967 and Regulations
Western Australian Marine Act 1982 and Regulations

The Western Australian Government initially advised the Council that,
rather than review these five Acts and 20 Regulations, it would replace them
with new consolidated maritime legislation. And, in 1999 the government
introduced a Maritime Bill and a Maritime and Transport Legislation
Amendment Bill to the Parliament. The legislation was not passed before the
2001 state election where a change of government ensued and the bills
subsequently lapsed. The Council has continued to assess that the state has
not met its CPA obligations in relation to this legislation.

In 2004, the Council advised that, notwithstanding the government’s stated
intention to introduce new maritime legislation, the original Acts had not
been reviewed. The Council considered it likely that not all of the Acts would
contain significant competition restrictions and therefore advised Western
Australia that it would be in the state’s interests to conduct a legislation
review, particularly in light of the protracted timeline for completing a
separate review to develop new overarching maritime legislation.

In September 2005, the government informed the Council that an
independent NCP review of the legislation had been completed by the Allen
Consulting Group. The government indicated that it did not intend for the
NCP review to lead to amendments to the five Acts but, rather, to inform the
separate review of the Maritime Bill. The Council is satisfied that this
approach minimises the scope for ‘double adjustment’ of legislation.

The Allen Consulting Group review identified that the Acts contain several
notionally restrictive provisions. It did not consider these to be competition
restrictions per se because they are, for example, technical in nature and
underpinned by international and industry-wide codes and standards (such
as the National Standard for Commercial Vessels) or had met NCP principles
in other fora, such as the regulation impact assessment process of the
National Marine Safety Committee.

However, the review identified some other, potentially more significant types
of competition restrictions. It noted:

¢ instances of occupational regulation which it assessed provide a net public
safety benefit. It recommended that the restrictions be retained but
consideration be given to increasing their clarity.

e instances of licensing of products and services, but assessed that they
provide a net public benefit by protecting human life and facilitating
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management of marine resources. It recommended that licensing be
retained, but consideration be given to adopting competitive methods for
allocating licences.

e a provision in the Marine Harbours Act that provides tax and land
acquisition advantages to government businesses. It found the provisions
to be anti-competitive and recommended their removal.

e instances of operational regulation of products and services, but
determined that they provide a net public benefit in protecting property
and/or that they comply with national codes for marine safety.

On balance, with the exception of the provisions that breach competitive
neutrality principles, the review assessed that the restrictions are in the
public interest, being focussed principally on ensuring safety and efficiency in
marine activities. It also assessed that the restrictions meet the objectives at
reasonable cost and that alternative approaches are limited.

The review did not, however, give unqualified support for the Acts. It
observed that the government, in developing new replacement legislation,
should undertake some administrative housekeeping to improve the efficiency
of some measures. For example, it considered that:

e some minor provisions that extend beyond safety and the efficient
operation of the maritime industry should be removed

e the approvals process for occupational licensing needs to be fully
transparent and based on quality-related criteria

e the scope for issuing licenses for scarce resources on a competitive basis
should be explored

e the legislation should be performance based rather than prescriptive.

The Council agrees with the review’s suggestions and urges the government
to take these into account when developing its new maritime legislation. In
relation to the five Acts, the Council concurs that the Marine and Harbours
Act contains competition restrictions that are not in the public interest,
whereas the other four Acts and associated Regulations contain restrictions
that are either trivial or have been assessed as being in the public interest.

As noted, the government does not intend to amend directly the current Acts.
The purpose of the NCP review was to inform the broader development of the
government’s overarching maritime legislation and to identify the nature and
extent of competition restrictions in the current legislation. On that basis, the
Council is satisfied that the Western Australian Government has met its CPA
clause 5 obligations in relation to the Lights (Navigation Protection) Act, the
Shipping and Pilotage Act, the Western Australian Marine Act and the
Jetties Act because these Acts have been found to have minor competition
restrictions that are in the public interest.
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In relation to the Marine and Harbours Act, the Council assesses that
Western Australia has not met its CPA clause 5 obligations. It will do so
when the Act is repealed, provided that the provisions that breach
competitive neutrality are not imported into the new maritime legislation.

B7 Air transport

Transport Co-ordination Act 1966

The Transport Coordination Act provides for the licensing and regulation of
aircraft used for commercial purposes. The 1999 review recommended that
this provision be circumscribed so licences are required only where there is a
public benefit. The government endorsed this recommendation and intended
to repeal the relevant section of the Act and replace it with provisions that
relate to the requirement for a licence to be in the public interest.

The collapse of Ansett in September 2001, however, led the government to
again review 1its intrastate aviation policy and to confer Skywest with a
monopoly licence for the provision of aviation services on the air routes that
connect Perth with major coastal towns (including Exmouth, Carnarvon,
Geraldton, Albany and Esperance—the so-called ‘non-jet routes’ with
passenger movements below 55 000 to 60 000 per year). The government
subsequently extended Skywest’s licence, subject to a review being completed
by May 2004.

In May 2004 the Minister for Planning and Infrastructure announced that
the government would continue to regulate the non-jet intrastate air services
and introduce a tender process for route clusters, with the successful
tenderers providing the new services from December 2005. The 2004 NCP
assessment found that Western Australia had not met its CPA obligations
because reform of intrastate aviation was still in progress.

In March 2005, the Department for Planning and Infrastructure wrote to the
Council describing the features of its proposed tender arrangements:

e The government would call for tenders to provide aviation services for the
coastal and northern goldfields clusters (or networks), with a proportion of
the profitable Perth—Geraldton route assigned to the two networks, to
facilitate cross-subsidisation of the marginal or loss-making routes in each
cluster.

e If one airline was ranked first for both networks, that applicant would be
given a first option to choose the network it wished to operate, and the
remaining network would be offered to the second ranked applicant. The
government believed two operators would ensure continuity of aviation
services in the event of one airline going out of business.
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The Council expressed its concern that the proposed arrangements would
involve non-transparent cross-subsidies. In its November 2000 communiqué,
COAG agreed that community service obligation payments or subsidies
should be transparent, appropriately costed and directly funded by
governments. While seeking to maintain appropriate air services for regional
communities is consistent with Western Australia’s NCP obligations, doing so
by engineering cross-subsidisation from Geraldton passengers was not
consistent with openness and transparency.*

However, when Western Australia advised the Council of its intention in late
March 2005, the government was already well advanced in planning the
network tenders. The Council was conscious that adverse implications might
have arisen for industry certainty and investment if Western Australia were
to make substantial late changes to the tender arrangements. Accordingly, it
met with the Department for Planning and Infrastructure on 30 March 2005,
and agreed that an adverse competition payment recommendation would be
unlikely to arise from the government’s intention to tender the networks in
the proposed configurations, provided that the government:

e formally announced, at or before the time the tenders were let, that it
would conduct an independent NCP review before the completion of the
five-year tender period (say, after three years)

e either concurrently (or as part of a two-stage process leading into that
NCP review) conduct a robust analysis of the comparative costs and
benefits of cross-subsidies under network tender arrangements versus
direct budget funded subsidies targeted to only the marginal aviation
routes.

In its 2005 NCP annual report, the government advised that new
competitively tendered regional aviation services are due to be operational on
1 January 2006. Subsequent discussions with officials from the Department
of Treasury and Finance (8 August 2005) confirmed that:

e all tenderers were advised that an independent NCP review would be
conducted before the end of the five-year tender period

e the review would compare the costs and benefits of cross-subsidies, direct
budget funded subsidies and no intervention.

On the basis of the future reviews to which the government committed when
it announced the tenders on 20 April 2005, the Council assesses that Western
Australia has met its NCP obligations.

4 By contrast, the Queensland Government adopted a NCP compliant approach to
intervention in certain thin regional aviation routes, which involves awarding
periodic tenders on the basis of the lowest direct subsidy requirement. These fully
transparent, costed and direct budget funded subsidies accord with COAG’s
principles for delivering community service obligations.
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C1 Health professions

Chiropractors Act 1964

Western Australia completed its NCP review of health practitioner legislation
(including the Chiropractors Act) and in April 2001, the government approved
the drafting of new template health practitioner Acts to replace the
Chiropractors Act and other health professions legislation. These reforms are
outlined in the state’s Key directions paper (Government of Western Australia
2001b). The template legislation was to retain broad practice restrictions
across professions (including those for chiropractors). These restrictions were
scheduled to be automatically repealed under the template legislation by
1 July 2004, or replaced sooner by specific core practice restrictions,
depending on the outcome of the core practices review underway.

The drafting of template health legislation commenced in 2001, while a core
practices discussion paper was released in March 2003. In its 2004 NCP
annual report, the state advised that it anticipated introducing legislation in
2004. In its 2005 NCP annual report, it advised that divergent opinion is still
among professionals affected by the recommendations from the core practices
review. Consequently, it decided to introduce an interim package of
legislation as a priority, which maintains existing practice restrictions but
implements other reforms. Following this process, the government will
further consider the recommendations of the core practices review and
introduce separate amending legislation to deal with practice restrictions.

In June 2005, the government introduced an interim package of legislation
comprising the Chiropractors Bill 2005, the Occupational Therapists Bill 2005
(which removes broad practice restrictions and provides for title protection for
occupation therapists only), the Osteopaths Bill 2005, the Physiotherapists
Bill 2005 and the Podiatrists Bill 2005. It is still finalising Bills for dental
professionals, optometrists, nurses and psychologists. The government
advised that it plans to introduce reforms for these professions to Parliament
in 2005.

For the 2003 NCP assessment, the Council considered that the state’s
amendments to implement core practice reforms were a significant issue
because they have the potential to deliver substantial benefits to the Western
Australian community and the economy more generally.

Given that Western Australia still has not implemented template legislation
incorporating core practice reforms, the Council confirms its 2003 assessment
that the state has not met its CPA obligations regarding chiropractors and
other professions subject to the reforms.
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Dental Act 1939
Dental Prosthetists Act 1985

In addition to general health practitioner reforms, the government’s Key
directions paper (Government of Western Australia 2001b) proposed specific
reforms for the dental profession. The Dental Prosthetists Amendment Bill
2004 was introduced as a private members Bill to allow dental prosthetists to
construct and fit partial dentures. In its 2005 NCP annual report Western
Australia advised that this Bill lapsed in the Legislative Assembly on
23 January 2005. As noted above, however, it is finalising Bills for dental
professionals, which it plans to introduce to Parliament in 2005.

Given that the state has not implemented template legislation, core practice
or specific reforms, the Council considers that the state has not met its CPA
obligations to review and reform dentistry legislation.

Medical Act 1894

The two key outcomes of the Western Australian review of the Medical Act
were the rationalising of advertising restrictions and the changing of the
disciplinary system, including the establishment of a medical tribunal
independent of the Medical Board to deal with serious disciplinary matters.
The Western Australian Government accepted the recommendation of the
review, and in its 2003 NCP annual report, advised the Council that it had
commenced drafting a Bill that would limit controls on advertising to those
reflecting consumer protection provisions (consistent with review
recommendations) and remove ownership restrictions. Progress has been
affected, however, by delays in the establishment of a State Administrative
Tribunal. In its 2005 NCP annual report, the state advised that it has
implemented the State Administrative Tribunal Act 2004 establishing the
tribunal.

Western Australia’s reform progress in this matter has been slow. Given that
Western Australia has not implemented reforms to its medical practitioner
legislation, the Council considers that the state has not met its review and
reform obligations for this profession.

Nurses Act 1992

Western Australia advised in its 2005 NCP annual report that it expects to
introduce a Nurses Bill 2005 to Parliament later this year to replace the
Nurses Act. This process is part of the state’s template health practitioner
legislation reforms (see the section on chiropractors).

Given that Western Australia has not yet passed reforms, it has not met its
CPA obligations in relation to legislation regulating the nursing profession.
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Optometrists Act 1940
Optical Dispensers Act 1966

Western Australia advised in its 2005 NCP annual report that it expects to
introduce an Optometrists Bill to Parliament this year to replace the
Optometrists Act. This Bill will clarify that ownership restrictions do not
exist for optometrists, and it is part of the state’s template health practitioner
reforms (see the section on chiropractors).

The Council’s 2003 NCP assessment noted that the government’s Key
directions paper (Government of Western Australia 2001b) provided for a
review of the Optical Dispensers Act to assess the need for practice
restrictions for this profession. In its 2004 NCP annual report, Western
Australia advised that if a review finds no evidence that practices carried out
by optical dispensers pose a risk of harm to the public, then the state would
repeal this Act. The Optical Dispensers Repeal Bill 2005 was read for a
second time in the Legislative Assembly on 18 May 2005.

The Council’s 2003 NCP assessment considered that restrictions on optical
dispensing are unlikely to have a significant impact on competition. However,
it noted that the overall package of reforms has the potential to deliver
substantial economic benefits to Western Australia.

Given that reforms have not been implemented, the Council considers that
the state has not met its CPA obligations to review and reform legislation
regulating optometrists.

Osteopaths Act 1997

Western Australia advised in its 2005 NCP annual report that it has
introduced the Osteopaths Bill 2005 to Parliament to replace the Osteopaths
Act. This process is part of the state’s template health practitioner legislation
reforms (see the section on chiropractors).

The Council’s 2003 NCP assessment noted that the state is using the
Osteopaths Act as model legislation in its health practitioner reforms.
However, while the state expects to make only minor amendments to the Act
as part of the template legislation reforms, further amendments may be
necessary to incorporate the outcomes of the core practices review.

Given that the revised legislation and associated core practice reforms have
not been implemented, the state has not met its CPA obligations to review
and reform legislation regulating osteopaths.
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Pharmacy Act 1964

COAG national processes for reviewing pharmacy regulation recommended
that jurisdictions remove restrictions on the number of pharmacies that a
pharmacist can own, and allow friendly societies to operate in the same way
as other pharmacies (see chapter 19 for further information on the national
review process). Compliance with these requirements requires the state to
remove these restrictions contained in the Pharmacy Act.

In September 2004, the government endorsed the majority of
recommendations of the NCP review of pharmacy and approved the drafting
of new legislation to replace the Pharmacy Act. The new legislation will
effectively implement all but one of the recommendations of the Wilkinson
report as amended by the senior officials. Rather than remove the cap on the
number of pharmacies that an individual pharmacist (or friendly society) may
own or have an interest in, Western Australia intends to relax the restriction
in line with the Prime Minister’s advice of November 2004 that.

Provided Western Australia, as a minimum, relaxes ownership
restrictions to allow pharmacists to own up to four pharmacies each
and permits ... friendly societies to own up to four pharmacies each,
Western Australia will not attract competition payments deductions.

Accordingly, an individual pharmacist will be allowed to have a pecuniary
interest in four pharmacies, with the same limit to apply to friendly societies.
The government intends to review the expansion in the cap from two to four
in two years.

As noted in the 2004 NCP assessment, these reforms, if implemented by
jurisdictions (including Western Australia), fall short of those required by
COAG. Given that Western Australia has not implemented reforms
consistent with COAG requirements, the state has failed to meet its CPA
obligations in relation to this profession.

Physiotherapists Act 1950

Western Australia advised in its 2005 NCP annual report that it expects to
introduce a Physiotherapists Bill 2005 to Parliament this year to replace the
Physiotherapists Act. This process is part of the state’s template health
practitioner legislation reforms (see the section on chiropractors).

However, because the revised legislation and associated core practice reforms
have not yet been implemented, the Council considers that the state has not
met its CPA obligations to review and reform legislation regulating
physiotherapists.
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Podiatrists Registration Act 1984

Western Australia advised in its 2005 NCP annual report that it expects to
introduce a Podiatrists Bill 2005 to Parliament this year to replace the
Podiatrists Registration Act. This process is part of the state’s template
health practitioner legislation reforms (see the section on chiropractors).

However, because the revised legislation and associated core practice reforms
have not yet been implemented, the Council considers that the state has not
met its CPA obligations to review and reform legislation regulating
podiatrists.

Psychologists Registration Act 1976

Western Australia advised in its 2005 NCP annual report that it expects to
introduce a Psychologists Bill 2005 to Parliament this year to replace the
Psychologists Registration Act. The Bill is also expected to partially address
core practice issues by removing the licensing requirements and the definition
of hypnosis from the psychology legislation. This process is part of the state’s
template health practitioner legislation reforms (see the section on
chiropractors).

However, because the revised legislation and associated core practice reforms
have not yet been implemented, the state has not met its CPA obligations to
review and reform legislation regulating psychologists.

Occupational Therapists Registration Act 1980

The key restriction in the Occupational Therapists Registration Act relating
to occupational therapists is title protection. In its 2002 and 2003 NCP
assessments, the Council assessed this restriction as being noncompliant with
CPA obligations.

Title protection can restrict competition between occupational therapists and
other practitioners who provide similar services, by making it difficult for
these other practitioners to describe their services in ways that are
meaningful to potential consumers. In addition, the fees required of
applicants for registration restrict entry to the profession of occupational
therapy and potentially weaken competition among occupational therapists.

The state advised in its 2005 NCP annual report that it intends to introduce
an Occupational Therapists Bill 2005 to Parliament this year that will retain
title restrictions. Western Australia’s justification for maintaining title
protection is that some activities—such as the use of electromyography—pose
a potential risk of harm to the public. The state contends that this risk
outweighs the benefits of further competition, so the profession should be
regulated.
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Without a robust public interest case, the Council does not accept the harm
minimisation rationale because patients in jurisdictions that do not regulate
occupational therapists do not appear to be at an increased risk of harm. To
protect patients, New South Wales, Victoria, Tasmania and the ACT rely on
self-regulation supplemented by general mechanisms such as common law,
the Trade Practices Act (Cwlth) and independent health complaints bodies.
However, while the Council considers that title protection restricts
competition, the costs of retaining this restriction are not significant because
nonregistrants can still use unrestricted titles.

Given the pending Occupational Therapists Bill 2005, and because the state
intends to retain title protection, the Council assesses that Western Australia
has failed to meet its CPA clause 5 obligations in relation to occupational
therapist legislation.

C2 Drugs, poisons and controlled substances

Poisons Act 1964
Health Act 1911 (Part VIIA) (drugs and poisons)

Following the outcome of the Galbally review (see chapter 19), the Australian
Health Ministers Council endorsed a proposed response to the review’s
recommendations that COAG subsequently endorsed (out of session) in late
2004. Western Australia has already implemented some recommendations of
the Galbally report in advance, including:

e adopting all the scheduling decisions covered in the Standard for the
Uniform Scheduling of Drugs and Poisons by reference

e repealing the provisions that apply to licences for substances with low and
moderate potential for causing harm, and streamlining conditions that
apply to poisons licences in relation to schedule 2.

Following the conclusion of interjurisdictional processes in 2004, the Western
Australian Government endorsed drafting of the Poisons Amendment Bill to
implement the Galbally recommendations. It expects to introduce the
amendments to Parliament spring session of 2005.

Western Australia has previously demonstrated a commitment to meeting its
CPA obligations by implementing those reforms that could be achieved
without COAG’s final response. The Council considers that other jurisdictions
could also have considered such an approach. However, because the state
(like other jurisdictions) has not completed its implementation of the Galbally
recommendations, the Council assesses that Western Australia has not met
its review and reform obligations in this area.
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D Legal services

Legal Practitioners Act 1893

The Legal Practice Act 2002 implemented many recommendations of the 2002
review of the Legal Practitioners Act. These included creating the capacity to
allow 1incorporated legal practices and multidisciplinary partnerships.
Further, the State Administrative Tribunal Act, which commenced on 1
January 2005, removed restrictions on the practice of tribunal related work
and implemented changes to prescribe the arbitration services that
nonlawyers may undertake. This change is consistent with the review
recommendations.

The state also indicated that it will consider (in the context of national
reforms) the review recommendatio